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section (a), from participating in the annuities
provided under this subchapter, the amount
withheld from the elector’s retired or retainer
pay as a result of an election under this sub-
chapter shall be refunded to the beneficiaries,
less the amount of any annuities paid under this
subchapter, and in either case without interest.

(Added Pub. L. 87-381, §6(1), Oct. 4, 1961, 75 Stat.
811; amended Pub. L. 90-485, §1(8), Aug. 13, 1968,
82 Stat. 754; Pub. L. 92425, §1(2)(A), Sept. 21,
1972, 86 Stat. 706.)

AMENDMENTS

1972—Pub. L. 92-425 substituted ‘‘subchapter’ for
‘“‘chapter’” wherever appearing.

1968—Subsec. (a)(2). Pub. L. 90-485 substituted 19’
for <“18”.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-485 effective on first day of
third calendar month following Aug. 13, 1968, see sec-
tion 6 of Pub. L. 90-485, set out as a note under section
1431 of this title.

SUBCHAPTER II—SURVIVOR BENEFIT PLAN
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AMENDMENTS

1997—Pub. L. 105-85, div. A, title VI, §641(a)(2), Nov.
18, 1997, 111 Stat. 1798, added item 1448a.

1996—Pub. L. 104-201, div. A, title VI, §634, Sept. 23,
1996, 110 Stat. 2551, amended analysis generally, re-
enacting items 1447 to 1452, 1454, and 1455 without
change and substituting ‘‘Recovery of amounts” for
“Recovery of annuity’’ in item 1453.

1989—Pub. L. 101-189, div. A, title XIV, §1407(a)(10)(B),
Nov. 29, 1989, 103 Stat. 1589, substituted ‘‘errors’ for
‘“deficiencies’ in item 1454.

1985—Pub. L. 99-145, title VII, §719(8)(B), Nov. 8, 1985,
99 Stat. 676, struck out ‘‘or retainer’ after ‘‘retired’ in
item 1452.

1972—Pub. L. 92424, §1(3), Sept. 21, 1972, 86 Stat. 706,
added subchapter IT heading and items 1447 to 1455.

§ 1447. Definitions

In this subchapter:

(1) PLAN.—The term ‘‘Plan’ means the Sur-
vivor Benefit Plan established by this sub-
chapter.

(2) STANDARD ANNUITY.—The term ‘‘standard
annuity’” means an annuity provided by virtue
of eligibility under section 1448(a)(1)(A) of this
title.

(3) RESERVE-COMPONENT ANNUITY.—The term
‘“‘reserve-component annuity’ means an annu-
ity provided by virtue of eligibility under sec-
tion 1448(a)(1)(B) of this title.

(4) RETIRED PAY.—The term ‘‘retired pay’’ in-
cludes retainer pay paid under section 6330 of
this title.

(5) RESERVE-COMPONENT RETIRED PAY.—The
term ‘‘reserve-component retired pay’’ means
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retired pay under chapter 1223 of this title (or
under chapter 67 of this title as in effect before
the effective date of the Reserve Officer Per-
sonnel Management Act).

(6) BASE AMOUNT.—The term ‘‘base amount”’
means the following:

(A) FULL AMOUNT UNDER STANDARD ANNU-
ITY.—In the case of a person who dies after
becoming entitled to retired pay, such term
means the amount of monthly retired pay
(determined without regard to any reduction
under section 1409(b)(2) of this title) to
which the person—

(i) was entitled when he became eligible
for that pay; or

(ii) later became entitled by being ad-
vanced on the retired list, performing ac-
tive duty, or being transferred from the
temporary disability retired list to the
permanent disability retired list.

(B) FULL AMOUNT UNDER RESERVE-COMPO-
NENT ANNUITY.—In the case of a person who
would have become eligible for reserve-com-
ponent retired pay but for the fact that he
died before becoming 60 years of age, such
term means the amount of monthly retired
pay for which the person would have been el-
igible—

(i) if he had been 60 years of age on the
date of his death, for purposes of an annu-
ity to become effective on the day after his
death in accordance with a designation
made under section 1448(e) of this title; or

(ii) upon becoming 60 years of age (if he
had lived to that age), for purposes of an
annuity to become effective on the 60th
anniversary of his birth in accordance with
a designation made under section 1448(e) of
this title.

(C) REDUCED AMOUNT.—Such term means
any amount less than the amount otherwise
applicable under subparagraph (A) or (B)
with respect to an annuity provided under
the Plan but which is not less than $300 and
which is designated by the person (with the
concurrence of the person’s spouse, if re-
quired under section 1448(a)(3) of this title)
providing the annuity on or before—

(i) the first day for which he becomes eli-
gible for retired pay, in the case of a per-
son providing a standard annuity, or

(ii) the end of the 90-day period begin-
ning on the date on which he receives the
notification required by section 12731(d) of
this title that he has completed the years
of service required for eligibility for re-
serve-component retired pay, in the case of
a person providing a reserve-component
annuity.

(7) Wipow.—The term ‘‘widow’ means the
surviving wife of a person who, if not married
to the person at the time he became eligible
for retired pay—

(A) was married to him for at least one
year immediately before his death; or

(B) is the mother of issue by that mar-
riage.

(8) WIDOWER.—The term ‘‘widower’ means
the surviving husband of a person who, if not



§1447

married to the person at the time she became
eligible for retired pay—
(A) was married to her for at least one
year immediately before her death; or
(B) is the father of issue by that marriage.

(9) SURVIVING SPOUSE.—The term ‘‘surviving
spouse’ means a widow or widower.

(10) FORMER SPOUSE.—The term ‘‘former
spouse’” means the surviving former husband
or wife of a person who is eligible to partici-
pate in the Plan.

(11) DEPENDENT CHILD.—

(A) IN GENERAL.—The term
child”’ means a person who—

(i) is unmarried;

(ii) is (I) under 18 years of age, (II) at
least 18, but under 22, years of age and pur-
suing a full-time course of study or train-
ing in a high school, trade school, tech-
nical or vocational institute, junior col-
lege, college, university, or comparable
recognized educational institution, or (III)
incapable of self support because of a men-
tal or physical incapacity existing before
the person’s eighteenth birthday or in-
curred on or after that birthday, but be-
fore the person’s twenty-second birthday,
while pursuing such a full-time course of
study or training; and

(iii) is the child of a person to whom the
Plan applies, including (I) an adopted
child, and (II) a stepchild, foster child, or
recognized natural child who lived with
that person in a regular parent-child rela-
tionship.

(B) SPECIAL RULES FOR COLLEGE STU-
DENTS.—For the purpose of subparagraph
(A), a child whose twenty-second birthday
occurs before July 1 or after August 31 of a
calendar year, and while regularly pursuing
such a course of study or training, is consid-
ered to have become 22 years of age on the
first day of July after that birthday. A child
who is a student is considered not to have
ceased to be a student during an interim be-
tween school years if the interim is not
more than 150 days and if the child shows to
the satisfaction of the Secretary of Defense
that the child has a bona fide intention of
continuing to pursue a course of study or
training in the same or a different school
during the school semester (or other period
into which the school year is divided) imme-
diately after the interim.

(C) FOSTER CHILDREN.—A foster child, to
qualify under this paragraph as the depend-
ent child of a person to whom the Plan ap-
plies, must, at the time of the death of that
person, also reside with, and receive over
one-half of his support from, that person,
and not be cared for under a social agency
contract. The temporary absence of a foster
child from the residence of that person,
while a student as described in this para-
graph, shall not be considered to affect the
residence of such a foster child.

(12) CourT.—The term ‘‘court” has the
meaning given that term by section 1408(a)(1)
of this title.

(13) COURT ORDER.—

““‘dependent
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(A) IN GENERAL.—The term ‘‘court order”
means a court’s final decree of divorce, dis-
solution, or annulment or a court ordered,
ratified, or approved property settlement in-
cident to such a decree (including a final de-
cree modifying the terms of a previously is-
sued decree of divorce, dissolution, annul-
ment, or legal separation, or of a court or-
dered, ratified, or approved property settle-
ment agreement incident to such previously
issued decree).

(B) FINAL DECREE.—The term ‘‘final de-
cree’” means a decree from which no appeal
may be taken or from which no appeal has
been taken within the time allowed for the
taking of such appeals under the laws appli-
cable to such appeals, or a decree from
which timely appeal has been taken and
such appeal has been finally decided under
the laws applicable to such appeals.

(C) REGULAR ON ITS FACE.—The term ‘‘reg-
ular on its face’, when used in connection
with a court order, means a court order that
meets the conditions prescribed in section
1408(b)(2) of this title.

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86
Stat. 706; amended Pub. L. 94-496, §1(1), Oct. 14,
1976, 90 Stat. 2375; Pub. L. 95-397, title II, §201,
Sept. 30, 1978, 92 Stat. 843; Pub. L. 96-402, §2, Oct.
9, 1980, 94 Stat. 1705; Pub. L. 97-252, title X,
§1003(a), Sept. 8, 1982, 96 Stat. 735; Pub. L. 98-94,
title IX, §941(c)(1), Sept. 24, 1983, 97 Stat. 653;
Pub. L. 99-145, title VII, §§719(1), (2), 721(b), Nov.
8, 1985, 99 Stat. 675, 676; Pub. L. 99-348, title III,
§301(a)(1), July 1, 1986, 100 Stat. 702; Pub. L.
99-661, div. A, title XIII, §1343(a)(8)(A), Nov. 14,
1986, 100 Stat. 3992; Pub. L. 100-180, div. A, title
XII, §1231(17), Dec. 4, 1987, 101 Stat. 1161; Pub. L.
101-189, div. A, title XIV, §1407(a)(1)-(3), Nov. 29,
1989, 103 Stat. 1588; Pub. L. 101-510, div. A, title
XIV, §1484(1)(4)(C)(1), Nov. 5, 1990, 104 Stat. 1720;
Pub. L. 103-337, div. A, title XVI, §1671(d), Oct. 5,
1994, 108 Stat. 3014; Pub. L. 104-201, div. A, title
VI, §634, Sept. 23, 1996, 110 Stat. 2551.)

REFERENCES IN TEXT

Chapter 67 of this title as in effect before the effec-
tive date of the Reserve Officer Personnel Management
Act, referred to in par. (5), means chapter 67 (§1331 et
seq.) of this title prior to its transfer to part II of sub-
title E of this title, its renumbering as chapter 1223,
and its general revision by section 1662(j)(1) of Pub. L.
103-337. A new chapter 67 (§1331) of this title was added
by section 1662(j)(7) of Pub. L. 103-337. For effective
date of the Reserve Officer Personnel Management Act
(Pub. L. 103-337, title XVI), see section 1691 of Pub. L.
103-337, set out as an Effective Date note under section
10001 of this title.

AMENDMENTS

1996—Pub. L. 104-201 amended section generally, mak-
ing changes in the order, style, and substance of defini-
tions of terms used in this subchapter and adding defi-
nition of ‘‘surviving spouse’’.

1994—Par. (2)(C). Pub. L. 103-337, §1671(d)(2), sub-
stituted “12731(d)” for *“1331(d)”’.
Par. (14). Pub. L. 103-337, §1671(d)(1), substituted

‘‘chapter 1223 of this title (or under chapter 67 of this
title as in effect before the effective date of the Reserve
Officer Personnel Management Act)”’ for ‘‘chapter 67 of
this title”.

1990—Par. (5). Pub. L. 101-510 made technical correc-
tion to directory language of Pub. L. 101-189,
§1407(a)(1)(A), see 1989 Amendment note below.
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1989—Par. (2)(B). Pub. L. 101-189, §1407(a)(2), sub-
stituted ‘‘reserve-component retired pay’’ for ‘‘retired
pay under chapter 67 of this title’.

Par. (2)(C)(i). Pub. L. 101-189, §1407(a)(3), struck out
‘“‘or retainer’ after ‘‘eligible for retired’.

Par. (2)(C)(ii). Pub. L. 101-189, §1407(a)(2), substituted
“‘reserve-component retired pay’’ for ‘‘retired pay under
chapter 67 of this title”.

Pars. (3), (4). Pub. L. 101-189, §1407(a)(3), struck out
“or retainer’ after ‘‘eligible for retired’.

Par. (5). Pub. L. 101-189, §1407(a)(1)(A), as amended by
Pub. L. 101-510, substituted ‘‘this paragraph’ for ‘‘this
clause” in three places in concluding provisions.

Par. (11). Pub. L. 101-189, §1407(a)(1)(B), inserted ‘‘paid
under section 6330 of this title’’ after ‘‘retainer pay’’.

Par. (14). Pub. L. 101-189, §1407(a)(1)(C), added par.
(14).

1987—Pub. L. 100-180 inserted ‘“The term’ after each
par. designation and revised first word in quotes in
pars. (2) to (13) to make initial letter of such word low-
ercase.

1986—Par. (2)(A). Pub. L. 99-661 substituted ‘‘retired
pay’”’ for ‘‘retired or retainer pay’’ in two places in pro-
visions preceding cl. (i).

Pub. L. 99-348 inserted ‘‘(determined without regard
to any reduction under section 1409(b)(2) of this title)’’.

1985—Par. (2)(C). Pub. L. 99-145, §721(b), inserted
‘“(with the concurrence of the person’s spouse, if re-
quired under section 1448(a)(3) of this title)’’ after ‘‘des-
ignated by the person’.

Par. (2)(C)(1). Pub. L. 99-145, § 719(2)(A), substituted ‘‘a
standard annuity” for ‘‘an annuity by virtue of eligi-
bility under section 1448(a)(1)(A) of this title’’.

Par. (2)(C)(ii). Pub. L. 99-145, §719(2)(B), substituted
‘‘a reserve-component annuity’’ for ‘‘an annuity by vir-
tue of eligibility under section 1448(a)(1)(B) of this
title”.

Pars. (11) to (13). Pub. L. 99-145, §719(1), added pars.
(11) to (13).

1983—Par. (8). Pub. L. 98-94 substituted ‘‘or annul-
ment” for ‘“‘annulment, or legal separation,” in two
places.

1982—Pars. (6) to (10). Pub. L. 97-252 added pars. (6) to
(10).

1980—Par. (2). Pub. L. 96-402 inserted in subpar. (C)
“but which is not less than $300° after ‘‘under the
Plan”’, substituted a period at end of subpar. (C) for
“, but not less than $300;”’, and struck out following
subpar. (C) ‘‘as increased from time to time under sec-
tion 1401a of this title.”

1978—Par. (2). Pub. L. 95-397 inserted ‘‘in the case of
a person who dies after becoming entitled to retired or
retainer pay’’ before ‘‘the amount’” and substituted
“‘pay to which the person’ for ‘‘pay to which a person”
in subpar. (A), substituted ‘‘in the case of a person who
would have become eligible for retired pay under chap-
ter 67 of this title but for the fact that he died before
becoming 60 years of age, the amount of monthly re-
tired pay for which the person would have been eligi-
ble—"" for ‘“‘any amount less than that described by
clause (A) designated by that person on or before the
first day for which he became eligible for retired or re-
tainer pay, but not less than $300”’ in subpar. (B), and
added subpars. (B)(i), (ii) and (C).

1976—Pars. (3)(A), (4)(A). Pub. L. 94-496 substituted
‘“‘one year” for ‘“‘two years’.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-337 effective Dec. 1, 1994,
except as otherwise provided, see section 1691 of Pub. L.
103-337, set out as an Effective Date note under section
10001 of this title.

EFFECTIVE DATE OF 1990 AMENDMENT

Section 1484(1)(4)(C) of Pub. L. 101-510 provided that
the amendment made by that section is effective Nov.
29, 1989.

EFFECTIVE DATE OF 1985 AMENDMENT
Section 731 of title VII of Pub. L. 99-145 provided that:
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‘‘(a) EFFECTIVE DATE.—Except as otherwise provided
in this title, the amendments made by this title [see
Short Title of 1985 Amendment note below] shall take
effect on the first day of the first month beginning
more than 90 days after the date of the enactment of
this Act [Nov. 8, 1985].

“(b) PROSPECTIVE BENEFITS ONLY.—No benefit shall
accrue to any person by reason of the enactment of this
title for any period before the effective date under sub-
section (a).”

EFFECTIVE DATE OF 1982 AMENDMENT; TRANSITION
PROVISIONS

Amendment by Pub. L. 97-252 effective Feb. 1, 1983,
and applicable to persons becoming eligible to partici-
pate in Survivor Benefit Plan provided for in this sub-
chapter before, on, or after Feb. 1, 1983, see section 1006
of Pub. L. 97252, set out as an Effective Date; Transi-
tion Provisions note under section 1408 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Section 7 of Pub. L. 96-402 provided that: ‘‘The
amendments made by sections 2, 3, and 4 of this Act
[amending this section and sections 1451 and 1452 of this
title] and the provisions of section 5 of this Act [set out
as a note under section 1448 of this title] shall be effec-
tive on the first day of the second calendar month fol-
lowing the month in which this Act is enacted [October
1980] and shall apply to annuities payable by virtue of
such amendments and provisions for months beginning
on or after such date. No benefits shall accrue to any
person by virtue of the enactment of this Act [Pub. L.
96-402] for any period before the date of the enactment
of this Act [Oct. 9, 1980].”

EFFECTIVE DATE OF 1978 AMENDMENT

Section 210 of title II of Pub. L. 95-397 provided that:

‘‘(a) Except as provided in subsection (b), the provi-
sions of this title [amending this section and sections
1331 [now 12731] and 1448 to 1452 of this title and enact-
ing provisions set out as notes under this section and
section 1448 of this title] and the amendments made by
this title shall take effect on October 1, 1978, or on the
date of the enactment of this Act [Sept. 30, 1978],
whichever is later, and shall apply to annuities payable
by virtue of such amendments for months beginning on
or after such date.

‘“(b) The amendment made by section 206 [amending
section 1331 [now 12731] of this title] shall apply to noti-
fications under section 1331(d) [now 12731(d)] of title 10,
United States Code, after the date of the enactment of
this Act [Sept. 30, 1978].”

EFFECTIVE DATE OF 1976 AMENDMENT

Section 3 of Pub. L. 94-496 provided that: ‘““This Act
[amending this section and sections 1448, 1450, 1451, and
1452 of this title, and amending provisions set out as a
note under section 1448 of this title] shall be effective
as of September 21, 1972. No pay shall accrue to any
person by virtue of the enactment of this Act for any
period prior to October 1, 1976.”

SHORT TITLE OF 1989 AMENDMENT

Section 1401 of title XIV of Pub. L. 101-189 provided
that: “This title [enacting subchapter III of this chap-
ter, amending this section and sections 1331 [now 12731],
1448 to 1452, and 1454 of this title and section 3101 [now
5301] of Title 38, Veterans’ Benefits, and enacting provi-
sions set out as notes under sections 1448, 1451, 1452,
1456, and 12731 of this title] may be cited as the ‘Mili-
tary Survivor Benefits Improvement Act of 1989°.”

SHORT TITLE OF 1985 AMENDMENT

Section 701 of title VII of Pub. L. 99-145 provided that:
“This title [amending this section and sections 1448,
1450 to 1452, and 1455 of this title, enacting provisions
set out as notes under this section and sections 1448 and
1452 of this title, and repealing a provision set out as a
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note under section 1451 of this title] may be cited as the
‘Survivor Benefit Plan Amendments of 1985".”

SHORT TITLE OF 1980 AMENDMENT

Section 1 of Pub. L. 96-402 provided: ‘‘That this Act
[amending this section and sections 1451 and 1452 of this
title, enacting provisions set out as notes under this
section and section 1448 of this title, and amending pro-
visions set out as a note under section 1448 of this title]
may be cited as the ‘Uniformed Services Survivor Bene-
fits Amendments of 1980°.”

END OF 90-DAY PERIOD WITH RESPECT TO CERTAIN
INDIVIDUALS

Section 208 of Pub. L. 95-397, as amended by Pub. L.
96-107, title VIII, §816, Nov. 9, 1979, 93 Stat. 818, provided
that the 90-day period referred to in former sections
1447(2)(C) and 1448(a)(2) and (4)(B) of this title was to be
considered to end on Mar. 31, 1980, for an individual who
would have been eligible for retired pay under former
chapter 67 of this title on the effective date of title II
of Pub. L. 95-397 (see Effective Date of 1978 Amendment
note above), but for the fact such individual was under
60 years of age, or for an individual who received before
Jan. 1, 1980, a notification that such individual had
completed the years of service required for eligibility
for such retired pay.

§ 1448. Application of Plan

(a) GENERAL RULES FOR PARTICIPATION IN THE
PLAN.—

(1) NAME OF PLAN; ELIGIBLE PARTICIPANTS.—
The program established by this subchapter
shall be known as the Survivor Benefit Plan.
The following persons are eligible to partici-
pate in the Plan:

(A) Persons entitled to retired pay.

(B) Persons who would be eligible for re-
serve-component retired pay but for the fact
that they are under 60 years of age.

(2) PARTICIPANTS IN THE PLAN.—The Plan ap-
plies to the following persons, who shall be
participants in the Plan:

(A) STANDARD ANNUITY PARTICIPANTS.—A
person who is eligible to participate in the
Plan under paragraph (1)(A) and who is mar-
ried or has a dependent child when he be-
comes entitled to retired pay, unless he
elects (with his spouse’s concurrence, if re-
quired under paragraph (3)) not to partici-
pate in the Plan before the first day for
which he is eligible for that pay.

(B) RESERVE-COMPONENT ANNUITY PARTICI-
PANTS.—A person who (i) is eligible to par-
ticipate in the Plan under paragraph (1)(B),
and (ii) is married or has a dependent child
when he is notified under section 12731(d) of
this title that he has completed the years of
service required for eligibility for reserve-
component retired pay, unless the person
elects (with his spouse’s concurrence, if re-
quired under paragraph (3)) not to partici-
pate in the Plan before the end of the 90-day
period beginning on the date on which he re-
ceives that notification.

A person who elects under subparagraph (B)
not to participate in the Plan remains eligible,
upon reaching 60 years of age and otherwise
becoming entitled to retired pay, to partici-
pate in the Plan in accordance with eligibility
under paragraph (1)(A).

(3) ELECTIONS.—
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(A) SPOUSAL CONSENT FOR CERTAIN ELEC-
TIONS RESPECTING STANDARD ANNUITY.—A
married person who is eligible to provide a
standard annuity may not without the con-
currence of the person’s spouse elect—

(i) not to participate in the Plan;

(ii) to provide an annuity for the per-
son’s spouse at less than the maximum
level; or

(iii) to provide an annuity for a depend-
ent child but not for the person’s spouse.

(B) SPOUSAL CONSENT FOR CERTAIN ELEC-
TIONS RESPECTING RESERVE-COMPONENT ANNU-
ITY.—A married person who is eligible to
provide a reserve-component annuity may
not without the concurrence of the person’s
spouse elect—

(i) not to participate in the Plan;

(ii) to designate under subsection (e)(2)
the effective date for commencement of
annuity payments under the Plan in the
event that the member dies before becom-
ing 60 years of age to be the 60th anniver-
sary of the member’s birth (rather than
the day after the date of the member’s
death);

(iii) to provide an annuity for the per-
son’s spouse at less than the maximum
level; or

(iv) to provide an annuity for a depend-
ent child but not for the person’s spouse.

(C) EXCEPTION WHEN SPOUSE UNAVAIL-
ABLE.—A person may make an election de-
scribed in subparagraph (A) or (B) without
the concurrence of the person’s spouse if the
person establishes to the satisfaction of the
Secretary concerned—

(i) that the spouse’s whereabouts cannot
be determined; or

(ii) that, due to exceptional circum-
stances, requiring the person to seek the
spouse’s consent would otherwise be inap-
propriate.

(D) CONSTRUCTION WITH FORMER SPOUSE
ELECTION PROVISIONS.—This paragraph does
not affect any right or obligation to elect to
provide an annuity for a former spouse (or
for a former spouse and dependent child)
under subsection (b)(2).

(E) NOTICE TO SPOUSE OF ELECTION TO PRO-
VIDE FORMER SPOUSE ANNUITY.—If a married
person who is eligible to provide a standard
annuity elects to provide an annuity for a
former spouse (or for a former spouse and de-
pendent child) under subsection (b)(2), that
person’s spouse shall be notified of that elec-
tion.

(4) IRREVOCABILITY OF ELECTIONS.—

(A) STANDARD ANNUITY.—An election under
paragraph (2)(A) is irrevocable if not revoked
before the date on which the person first be-
comes entitled to retired pay.

(B) RESERVE-COMPONENT ANNUITY.—An
election under paragraph (2)(B) is irrev-
ocable if not revoked before the end of the
90-day period referred to in that paragraph.

(5) PARTICIPATION BY PERSON MARRYING

AFTER RETIREMENT, ETC.—

(A) ELECTION TO PARTICIPATE IN PLAN.—A
person who is not married and has no de-



Page 837

pendent child upon becoming eligible to par-
ticipate in the Plan but who later marries or
acquires a dependent child may elect to par-
ticipate in the Plan.

(B) MANNER AND TIME OF ELECTION.—Such
an election must be written, signed by the
person making the election, and received by
the Secretary concerned within one year
after the date on which that person marries
or acquires that dependent child.

(C) LIMITATION ON REVOCATION OF ELEC-
TION.—Such an election may not be revoked
except in accordance with subsection (b)(3).

(D) EFFECTIVE DATE OF ELECTION.—The
election is effective as of the first day of the
first calendar month following the month in
which the election is received by the Sec-
retary concerned.

(E) DESIGNATION IF RCSBP ELECTION.—In the
case of a person providing a reserve-compo-
nent annuity, such an election shall include
a designation under subsection (e).

(6) ELECTION OUT OF PLAN BY PERSON WITH

SPOUSE COVERAGE WHO REMARRIES.—

(A) GENERAL RULE.—A person—

(i) who is a participant in the Plan and
is providing coverage under the Plan for a
spouse (or a spouse and child);

(ii) who does not have an eligible spouse
beneficiary under the Plan; and

(iii) who remarries,

may elect not to provide coverage under the
Plan for the person’s spouse.

(B) EFFECT OF ELECTION ON RETIRED PAY.—
If such an election is made, reductions in the
retired pay of that person under section 1452
of this title shall not be made.

(C) TERMS AND CONDITIONS OF ELECTION.—
An election under this paragraph—

(i) is irrevocable;

(ii) shall be made within one year after
the person’s remarriage; and

(iii) shall be made in such form and man-
ner as may be prescribed in regulations
under section 1455 of this title.

(D) NOTICE TO SPOUSE.—If a person makes
an election under this paragraph—

(i) not to participate in the Plan;

(ii) to provide an annuity for the per-
son’s spouse at less than the maximum
level; or

(iii) to provide an annuity for a depend-
ent child but not for the person’s spouse,

the person’s spouse shall be notified of that
election.

(E) CONSTRUCTION WITH FORMER SPOUSE
ELECTION PROVISIONS.—This paragraph does
not affect any right or obligation to elect to
provide an annuity to a former spouse under
subsection (b).
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able interest in that person. In the case of a
person providing a reserve-component annu-
ity, such an election shall include a designa-
tion under subsection (e).

(B) TERMINATION OF COVERAGE.—An elec-
tion under subparagraph (A) for a bene-
ficiary who is not the former spouse of the
person providing the annuity may be termi-
nated. Any such termination shall be made
by a participant by the submission to the
Secretary concerned of a request to dis-
continue participation in the Plan, and such
participation in the Plan shall be discon-
tinued effective on the first day of the first
month following the month in which the re-
quest is received by the Secretary con-
cerned. Effective on such date, the Secretary
concerned shall discontinue the reduction
being made in such person’s retired pay on
account of participation in the Plan or, in
the case of a person who has been required to
make deposits in the Treasury on account of
participation in the Plan, such person may
discontinue making such deposits effective
on such date.

(C) FORM FOR DISCONTINUATION.—A request
under subparagraph (B) to discontinue par-
ticipation in the Plan shall be in such form
and shall contain such information as may
be required under regulations prescribed by
the Secretary of Defense.

(D) WITHDRAWAL OF REQUEST FOR DIS-
CONTINUATION.—The Secretary concerned
shall furnish promptly to each person who
submits a request under subparagraph (B) to
discontinue participation in the Plan a writ-
ten statement of the advantages and dis-
advantages of participating in the Plan and
the possible disadvantages of discontinuing
participation. A person may withdraw the
request to discontinue participation if with-
drawn within 30 days after having been sub-
mitted to the Secretary concerned.

(E) CONSEQUENCES OF DISCONTINUATION.—
Once participation is discontinued, benefits
may not be paid in conjunction with the ear-
lier participation in the Plan and premiums
paid may not be refunded. Participation in
the Plan may not later be resumed except
through a qualified election under paragraph
(5) of subsection (a) or under subparagraph
(G) of this paragraph.

(F) VITIATION OF ELECTION BY DISABILITY
RETIREE WHO DIES OF DISABILITY-RELATED
CAUSE.—If a member retired after November
23, 2003, under chapter 61 of this title dies
within one year after the date on which the
member is so retired and the cause of death
is related to a disability for which the mem-
ber was retired under that chapter (as deter-
mined under regulations prescribed by the
Secretary of Defense)—

(b) INSURABLE INTEREST AND FORMER SPOUSE (i) an election made by the member

COVERAGE.— under paragraph (1) to provide an annuity
(1) COVERAGE FOR PERSON WITH INSURABLE IN- under the Plan to any person other than a
TEREST.— dependent of that member (as defined in

(A) GENERAL RULE.—A person who is not
married and does not have a dependent child
upon becoming eligible to participate in the
Plan may elect to provide an annuity under
the Plan to a natural person with an insur-

section 1072(2) of this title) is vitiated; and

(ii) the amounts by which the member’s
retired pay was reduced under section 1452
of this title shall be refunded and paid to
the person to whom the annuity under the
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Plan would have been paid pursuant to
such election.

(G) ELECTION OF NEW BENEFICIARY UPON
DEATH OF PREVIOUS BENEFICIARY.—

(i) AUTHORITY FOR ELECTION.—If the rea-
son for discontinuation in the Plan is the
death of the beneficiary, the participant in
the Plan may elect a new beneficiary. Any
such beneficiary must be a natural person
with an insurable interest in the partici-
pant. Such an election may be made only
during the 180-day period beginning on the
date of the death of the previous bene-
ficiary.

(ii) PROCEDURES.—Such an election shall
be in writing, signed by the participant,
and made in such form and manner as the
Secretary concerned may prescribe. Such
an election shall be effective the first day
of the first month following the month in
which the election is received by the Sec-
retary.

(iii) VITIATION OF ELECTION BY PARTICI-
PANT WHO DIES WITHIN TWO YEARS OF ELEC-
TION.—If a person providing an annuity
under a election under clause (i) dies be-
fore the end of the two-year period begin-
ning on the effective date of the election—

(I) the election is vitiated; and
(IT) the amount by which the person’s

retired pay was reduced under section
1452 of this title that is attributable to
the election shall be paid in a lump sum
to the person who would have been the
deceased person’s beneficiary under the
vitiated election if the deceased person
had died after the end of such two-year
period.

(2) FORMER SPOUSE COVERAGE UPON BECOMING

A PARTICIPANT IN THE PLAN.—

(A) GENERAL RULE.—A person who has a
former spouse upon becoming eligible to par-
ticipate in the Plan may elect to provide an
annuity to that former spouse.

(B) EFFECT OF FORMER SPOUSE ELECTION ON
SPOUSE OR DEPENDENT CHILD.—In the case of
a person with a spouse or a dependent child,
such an election prevents payment of an an-
nuity to that spouse or child (other than a
child who is a beneficiary under an election
under paragraph (4)), including payment
under subsection (d).

(C) DESIGNATION IF MORE THAN ONE FORMER
SPOUSE.—If there is more than one former
spouse, the person shall designate which
former spouse is to be provided the annuity.

(D) DESIGNATION IF RCSBP ELECTION.—In
the case of a person providing a reserve-com-
ponent annuity, such an election shall in-
clude a designation under subsection (e).

(3) FORMER SPOUSE COVERAGE BY PERSONS AL-

READY PARTICIPATING IN PLAN.—

(A) ELECTION OF COVERAGE.—
(i) AUTHORITY FOR ELECTION.—A person—
(I) who is a participant in the Plan and
is providing coverage for a spouse or a
spouse and child (even though there is no
beneficiary currently eligible for such
coverage), and
(IT) who has a former spouse who was
not that person’s former spouse when
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that person became eligible to partici-
pate in the Plan,

may (subject to subparagraph (B)) elect to
provide an annuity to that former spouse.

(ii) TERMINATION OF PREVIOUS COV-
ERAGE.—Any such election terminates any
previous coverage under the Plan.

(iii) MANNER AND TIME OF ELECTION.—Any
such election must be written, signed by
the person making the election, and re-
ceived by the Secretary concerned within
one year after the date of the decree of di-
vorce, dissolution, or annulment.

(B) LIMITATION ON ELECTION.—A person
may not make an election under subpara-
graph (A) to provide an annuity to a former
spouse who that person married after becom-
ing eligible for retired pay unless—

(i) the person was married to that former
spouse for at least one year, or

(ii) that former spouse is the parent of
issue by that marriage.

(C) IRREVOCABILITY, ETC.—An election
under this paragraph may not be revoked ex-
cept in accordance with section 1450(f) of
this title. This paragraph does not provide
the authority to change a designation pre-
viously made under subsection (e).

(D) NOTICE TO SPOUSE.—If a person who is
married makes an election to provide an an-
nuity to a former spouse under this para-
graph, that person’s spouse shall be notified
of the election.

(E) EFFECTIVE DATE OF ELECTION.—AnN elec-
tion under this paragraph is effective as of—

(i) the first day of the first month follow-
ing the month in which the election is re-
ceived by the Secretary concerned; or

(ii) in the case of a person required (as
described in section 1450(f)(3)(B) of this

title) to make the election by reason of a

court order or filing the date of which is

after October 16, 1998, the first day of the
first month which begins after the date of
that court order or filing.

(4) FORMER SPOUSE AND CHILD COVERAGE.—A
person who elects to provide an annuity for a
former spouse under paragraph (2) or (3) may,
at the time of the election, elect to provide
coverage under that annuity for both the
former spouse and a dependent child, if the
child resulted from the person’s marriage to
that former spouse.

(5) DISCLOSURE OF WHETHER ELECTION OF
FORMER SPOUSE COVERAGE IS REQUIRED.—A per-
son who elects to provide an annuity to a
former spouse under paragraph (2) or (3) shall,
at the time of making the election, provide
the Secretary concerned with a written state-
ment (in a form to be prescribed by that Sec-
retary and signed by such person and the
former spouse) setting forth—

(A) whether the election is being made
pursuant to the requirements of a court
order; or

(B) whether the election is being made
pursuant to a written agreement previously
entered into voluntarily by such person as a
part of, or incident to, a proceeding of di-
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vorce, dissolution, or annulment and (if so)
whether such voluntary written agreement
has been incorporated in, or ratified or ap-
proved by, a court order.

(c) PERSONS ON TEMPORARY DISABILITY RE-
TIRED LIST.—The application of the Plan to a
person whose name is on the temporary disabil-
ity retired list terminates when his name is re-
moved from that list and he is no longer entitled
to disability retired pay.

(d) COVERAGE FOR SURVIVORS OF MEMBERS WHO
DIE ON ACTIVE DUTY.—

(1) SURVIVING SPOUSE ANNUITY.—Except as
provided in paragraph (2)(B), the Secretary
concerned shall pay an annuity under this sub-
chapter to the surviving spouse of—

(A) a member who dies while on active
duty after—

(i) becoming eligible to receive retired
pay;

(ii) qualifying for retired pay except that
the member has not applied for or been
granted that pay; or

(iii) completing 20 years of active service
but before the member is eligible to retire
as a commissioned officer because the
member has not completed 10 years of ac-
tive commissioned service; or

(B) a member not described in subpara-
graph (A) who dies in line of duty while on
active duty.

(2) DEPENDENT CHILDREN.—

(A) ANNUITY WHEN NO ELIGIBLE SURVIVING
SPOUSE.—In the case of a member described
in paragraph (1), the Secretary concerned
shall pay an annuity under this subchapter
to the member’s dependent children under
section 1450(a)(2) of this title as applicable.

(B) OPTIONAL ANNUITY WHEN THERE IS AN
ELIGIBLE SURVIVING SPOUSE.—In the case of a
member described in paragraph (1) who dies
after October 7, 2001, and for whom there is
a surviving spouse eligible for an annuity
under paragraph (1), the Secretary may pay
an annuity under this subchapter to the
member’s dependent children under section
1450(a)(3) of this title, if applicable, instead
of paying an annuity to the surviving spouse
under paragraph (1), if the Secretary con-
cerned, in consultation with the surviving
spouse, determines it appropriate to provide
an annuity for the dependent children under
this paragraph instead of an annuity for the
surviving spouse under paragraph (1).

(3) MANDATORY FORMER SPOUSE ANNUITY.—If
a member described in paragraph (1) is re-
quired under a court order or spousal agree-
ment to provide an annuity to a former spouse
upon becoming eligible to be a participant in
the Plan or has made an election under sub-
section (b) to provide an annuity to a former
spouse, the Secretary—

(A) may not pay an annuity under para-
graph (1) or (2); but

(B) shall pay an annuity to that former
spouse as if the member had been a partici-
pant in the Plan and had made an election
under subsection (b) to provide an annuity
to the former spouse, or in accordance with
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that election, as the case may be, if the Sec-
retary receives a written request from the
former spouse concerned that the election be
deemed to have been made in the same man-
ner as provided in section 1450(f)(3) of this
title.

(4) PRIORITY.—An annuity that may be pro-
vided under this subsection shall be provided
in preference to an annuity that may be pro-
vided under any other provision of this sub-
chapter on account of service of the same
member.

(5) COMPUTATION.—The amount of an annuity
under this subsection is computed under sec-
tion 1451(c) of this title.

(6) DEEMED ELECTION.—

(A) ANNUITY FOR DEPENDENT.—In the case
of a member described in paragraph (1) who
dies after November 23, 2003, the Secretary
concerned may, if no other annuity is pay-
able on behalf of the member under this sub-
chapter, pay an annuity to a natural person
who has an insurable interest in such mem-
ber as if the annuity were elected by the
member under subsection (b)(1). The Sec-
retary concerned may pay such an annuity
under this paragraph only in the case of a
person who is a dependent of that member
(as defined in section 1072(2) of this title).

(B) COMPUTATION OF ANNUITY.—An annuity
under this subparagraph shall be computed
under section 1451(b) of this title as if the
member had retired for total disability on
the date of death with reductions as speci-
fied under section 1452(c) of this title, as ap-
plicable to the ages of the member and the
natural person with an insurable interest.

(e) DESIGNATION FOR COMMENCEMENT OF RE-
SERVE-COMPONENT ANNUITY.—In any case in
which a person is required to make a designa-
tion under this subsection, the person shall des-
ignate whether, in the event he dies before be-
coming 60 years of age, the annuity provided
shall become effective on—

(1) the day after the date of his death; or
(2) the 60th anniversary of his birth.

(f) COVERAGE OF SURVIVORS OF PERSONS DYING
WHEN OR BEFORE ELIGIBLE TO ELECT RESERVE-
COMPONENT ANNUITY.—

(1) SURVIVING SPOUSE ANNUITY.—The Sec-
retary concerned shall pay an annuity under
this subchapter to the surviving spouse of a
person who—

(A) is eligible to provide a reserve-compo-
nent annuity and dies—

(i) before being notified under section
12731(d) of this title that he has completed
the years of service required for eligibility
for reserve-component retired pay; or

(ii) during the 90-day period beginning on
the date he receives notification under sec-
tion 12731(d) of this title that he has com-
pleted the years of service required for eli-
gibility for reserve-component retired pay
if he had not made an election under sub-
section (a)(2)(B) to participate in the Plan;
or

(B) is a member of a reserve component
not described in subparagraph (A) and dies
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from an injury or illness incurred or aggra-
vated in the line of duty during inactive-
duty training.

(2) DEPENDENT CHILD ANNUITY.—The Sec-
retary concerned shall pay an annuity under
this subchapter to the dependent child of a
person described in paragraph (1) if there is no
surviving spouse or if the person’s surviving
spouse subsequently dies.

(3) MANDATORY FORMER SPOUSE ANNUITY.—If
a person described in paragraph (1) is required
under a court order or spousal agreement to
provide an annuity to a former spouse upon
becoming eligible to be a participant in the
Plan or has made an election under subsection
(b) to provide an annuity to a former spouse,
the Secretary—

(A) may not pay an annuity under para-
graph (1) or (2); but

(B) shall pay an annuity to that former
spouse as if the person had been a partici-
pant in the Plan and had made an election
under subsection (b) to provide an annuity
to the former spouse, or in accordance with
that election, as the case may be, if the Sec-
retary receives a written request from the
former spouse concerned that the election be
deemed to have been made in the same man-
ner as provided in section 1450(f)(3) of this
title.

(4) COMPUTATION.—The amount of an annuity
under this subsection is computed under sec-
tion 1451(c) of this title.

(2) ELECTION TO INCREASE COVERAGE UPON RE-
MARRIAGE.—
(1) ELECTION.—A person—

(A) who is a participant in the Plan and is
providing coverage under subsection (a) for a
spouse or a spouse and child, but at less than
the maximum level; and

(B) who remarries,

may elect, within one year of such remarriage,
to increase the level of coverage provided
under the Plan to a level not in excess of the
current retired pay of that person.

(2) PAYMENT REQUIRED.—Such an election
shall be contingent on the person paying to
the United States the amount determined
under paragraph (3) plus interest on such
amount at a rate determined under regula-
tions prescribed by the Secretary of Defense.

(3) AMOUNT TO BE PAID.—The amount re-
ferred to in paragraph (2) is the amount equal
to the difference between—

(A) the amount that would have been with-
held from such person’s retired pay under
section 1452 of this title if the higher level of
coverage had been in effect from the time
the person became a participant in the Plan;
and

(B) the amount of such person’s retired
pay actually withheld.

(4) MANNER OF MAKING ELECTION.—An elec-
tion under paragraph (1) shall be made in such
manner as the Secretary shall prescribe and
shall become effective upon receipt of the pay-
ment required by paragraph (2).

(5) DISPOSITION OF PAYMENTS.—A payment
received under this subsection by the Sec-
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retary of Defense shall be deposited into the
Department of Defense Military Retirement
Fund. Any other payment received under this
subsection shall be deposited in the Treasury
as miscellaneous receipts.

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86
Stat. 707; amended Pub. L. 94-496, §1(2), Oct. 14,
1976, 90 Stat. 2375; Pub. L. 95-397, title II, §202,
Sept. 30, 1978, 92 Stat. 844; Pub. L. 97-252, title X,
§1003(b), Sept. 8, 1982, 96 Stat. 735; Pub. L. 97-295,
§1(18), Oct. 12, 1982, 96 Stat. 1290; Pub. L. 98-94,
title IX, §941(a)(1), (2), (c)(2), Sept. 24, 1983, 97
Stat. 652, 663; Pub. L. 99-145, title V, §513(b), title
VII, §§712(a), 713(a), 715, T716(a), T19(3), (8)(A),
721(a), Nov. 8, 1985, 99 Stat. 628, 670, 671, 673-676;
Pub. L. 99-661, div. A, title VI, §§641(b)(1), 642(a),
title XIII, §1343(a)(8)(B), Nov. 14, 1986, 100 Stat.
3885, 3886, 3992; Pub. L. 101-189, div. A, title XIV,
§1407(a)(2), (3), Nov. 29, 1989, 103 Stat. 1588; Pub.
L. 103-337, div. A, title VI, §638, title XVI,
§1671(d)(2), Oct. 5, 1994, 108 Stat. 2791, 3015; Pub.
L. 104-201, div. A, title VI, §634, Sept. 23, 1996, 110
Stat. 256563; Pub. L. 105-85, div. A, title X,
§1073(a)(27), Nov. 18, 1997, 111 Stat. 1901; Pub. L.
105-261, div. A, title VI, §643(a), Oct. 17, 1998, 112
Stat. 2047, Pub. L. 106-65, div. A, title X,
§1066(a)(12), Oct. 5, 1999, 113 Stat. 771; Pub. L.
106-398, §1 [[div. A], title VI, §655(a)—(c)(3), title
X, §1087(a)(10)], Oct. 30, 2000, 114 Stat. 1654,
1654A-165, 1654A-166, 16564A-290; Pub. L. 107-107,
div. A, title VI, §642(a), (c)(1), Dec. 28, 2001, 115
Stat. 11561, 1152; Pub. L. 108-136, div. A, title VI,
§§ 644(a), (b), 645(a), (b)(1), (¢), Nov. 24, 2003, 117
Stat. 1517-1519; Pub. L. 108-375, div. A, title X,
§1084(d)(10), Oct. 28, 2004, 118 Stat. 2061; Pub. L.
109-364, div. A, title VI, §§643(a), 644(a), title X,
§1071(a)(8), Oct. 17, 2006, 120 Stat. 2260, 2261, 2398.)

AMENDMENTS

2006—Subsec. (b)(1)(E). Pub. L. 109-364, §643(a)(1), in-
serted ‘‘or under subparagraph (G) of this paragraph’
before period at end.

Subsec. (b)(1)(G). Pub. L. 109-364, §643(a)(2),
subpar. (G).

Subsec. (d)(2)(B). Pub. L. 109-364, §644(a), substituted
“‘October 7, 2001’ for ‘‘November 23, 2003°.

Subsec. (d)(6)(A). Pub. L. 109-364, §1071(a)(8), struck
out second comma after ‘‘November 23, 2003”’.

2004—Subsecs. (b)A)(F), (A(2)(B), (6)(A). Pub. L.
108-375 substituted ‘‘after November 23, 2003,”” for ‘‘on
or after the date of the enactment of the National De-
fense Authorization Act for Fiscal Year 2004"".

2003—Subsec. (b)(1)(F). Pub. L. 108-136, §645(b)(1),
added subpar. (F).

Subsec. (d)(1). Pub. L. 108-136, §645(a)(2), substituted
‘“‘Except as provided in paragraph (2)(B), the Secretary
concerned’ for ‘“The Secretary concerned’ in introduc-
tory provisions.

Subsec. (d)(2). Pub. L. 108-136, §645(a)(1), amended
heading and text of par. (2) generally. Prior to amend-
ment, text read as follows: ‘“The Secretary concerned
shall pay an annuity under this subchapter to the de-
pendent child of a member described in paragraph (1) if
there is no surviving spouse or if the member’s surviv-
ing spouse subsequently dies.”

Subsec. (d)(6). Pub. L. 108-136, §645(c), added par. (6).

Subsec. (f). Pub. L. 108-136, §644(b), inserted ‘‘or Be-
fore” after ““Dying When’’ in heading.

Subsec. (f)(1). Pub. L. 108-136, §644(a), reenacted head-
ing without change and amended text generally. Prior
to amendment, text read as follows: ‘“The Secretary
concerned shall pay an annuity under this subchapter
to the surviving spouse of a person who is eligible to
provide a reserve-component annuity and who dies—

added
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‘“(A) before being notified under section 12731(d) of
this title that he has completed the years of service
required for eligibility for reserve-component retired
pay; or

‘“(B) during the 90-day period beginning on the date
he receives notification under section 12731(d) of this
title that he has completed the years of service re-
quired for eligibility for reserve-component retired
pay if he had not made an election under subsection
(a)(2)(B) to participate in the Plan.”
2001—Subsec. (d). Pub. L. 107-107 struck out ‘‘Retire-

ment-Eligible’” before ‘‘Members’’ in heading and
amended par. (1) generally. Prior to amendment, par.
(1) read as follows:

‘(1) SURVIVING SPOUSE ANNUITY.—The Secretary con-
cerned shall pay an annuity under this subchapter to
the surviving spouse of a member who dies on active
duty after—

““(A) becoming eligible to receive retired pay;

‘“(B) qualifying for retired pay except that he has
not applied for or been granted that pay; or

“(C) completing 20 years of active service but be-
fore he is eligible to retire as a commissioned officer
because he has not completed 10 years of active com-
missioned service.”
2000—Subsec. (a)(2). Pub. L. 106-398, §1 [[div. A], title

VI, §655(c)(1)], substituted ‘‘who elects under subpara-
graph (B) not to participate in the Plan” for ‘‘described
in clauses (i) and (ii) of subparagraph (B) who does not
elect to participate in the Plan before the end of the 90-
day period referred to in that clause’ in concluding
provisions.

Subsec. (a)(2)(B). Pub. L. 106-398, §1 [[div. A], title VI,
§655(a)], amended heading and text of subpar. (B) gener-
ally. Prior to amendment, text read as follows: ‘‘A per-
son who (i) is eligible to participate in the Plan under
paragraph (1)(B), (ii) is married or has a dependent
child when he is notified under section 12731(d) of this
title that he has completed the years of service re-
quired for eligibility for reserve-component retired pay,
and (iii) elects to participate in the Plan (and makes a
designation under subsection (e)) before the end of the
90-day period beginning on the date he receives such
notification.”

Subsec. (a)(3)(B). Pub. L. 106-398, §1 [[div. A], title VI,
§655(b)], substituted ‘“‘who is eligible to provide’ for
“who elects to provide” in introductory provisions,
added cls. (i) and (ii), and redesignated former cls. (i)
and (ii) as (iii) and (iv), respectively.

Subsec. (a)(4)(A). Pub. L. 106-398, §1 [[div. A], title VI,
§655(c)(2)(A)], struck out ‘“‘not to participate in the
Plan” after ‘‘election under paragraph (2)(A)”.

Subsec. (a)(4)(B). Pub. L. 106-398, §1 [[div. A], title VI,
§655(c)(2)(B)], struck out ‘“‘to participate in the Plan”
after ‘“‘under paragraph (2)(B)”’.

Subsec. (b)(3)(E)(ii). Pub. L. 106-398, §1 [[div. A], title
X, §1087(a)(10)], struck out second comma after ‘‘Octo-
ber 16, 1998”°.

Subsec. (e). Pub. L. 106-398, §1 [[div. A], title VI,
§655(c)(3)], substituted ‘‘a person is required to make a
designation under this subsection, the person’ for ‘‘a
person electing to participate in the Plan is required to
make a designation under this subsection, the person
making such election’ in introductory provisions.

1999—Subsec. (b)(3)(E)(ii). Pub. L. 106-65 substituted
“after October 16, 1998, for ‘‘on or after the date of the
enactment of the subparagraph’.

1998—Subsec. (b)(3)(C). Pub. L. 105-261, §643(a)(1),
struck out ‘‘EFFECTIVE DATE,” after ‘‘IRREVOCABILITY,”’
in heading and ‘“‘Such an election is effective as of the
first day of the first calendar month following the
month in which it is received by the Secretary con-
cerned.” after ‘‘section 1450(f) of this title.”” in text.

Subsec. (b)(3)(E). Pub. L. 105-261, §643(a)(2), added sub-
par. (E).

1997—Pub. L. 105-85 substituted ‘‘Plan” for ‘“‘plan’ in
section catchline.

1996—Pub. L. 104201 amended section generally, re-
vising and restating provisions relating to application
of the Plan and inserting subsec., par., and subpar.
headings.
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1994—Subsec. (a)(2)(B). Pub. L. 103-337, §1671(d)(2),
substituted “12731(d)” for <‘1331(d)”’.

Subsec. (b)(1). Pub. L. 103-337, §638, designated exist-
ing provisions as subpar. (A) and added subpars. (B) to
(B).
Subsec. (£)(1). Pub. L. 103-337, §1671(d)(2), substituted
€412731(d)”’ for ““1331(d)”’ in subpars. (A) and (B).

1989—Subsec. (a)(H(B), (2)(B). Pub. L. 101-189,
§1407(a)(2), substituted ‘‘reserve-component retired
pay’’ for ‘‘retired pay under chapter 67 of this title”’.

Subsec. (a)(4)(A). Pub. L. 101-189, §1407(a)(3), struck
out ‘‘or retainer’’ after ‘“‘entitled to retired”.

Subsec. (f)(1)(A), (B). Pub. L. 101-189, §1407(a)(2), sub-
stituted ‘‘reserve-component retired pay’’ for ‘‘retired
pay under chapter 67 of this title”.

1986—Subsec. (a)(5). Pub. L. 99-661, §1343(a)(8)(B), sub-
stituted ‘‘a reserve-component annuity’’ for ‘‘an annu-
ity by virtue of eligibility under paragraph (1)(B)”.

Subsec. (b)(5). Pub. L. 99-661, §641(b)(1), inserted ‘‘(A)
whether the election is being made pursuant to the re-
quirements of a court order, or (B)”.

Subsec. (d)(2). Pub. L. 99-661, §642(a)(1), substituted
““if there is no surviving spouse or if the member’s sur-
viving spouse subsequently dies’ for ‘‘if the member
and the member’s spouse die as a result of a common
accident’.

Subsec. (£)(2). Pub. L. 99-661, §642(a)(2), substituted *‘if
there is no surviving spouse or if the person’s surviving
spouse subsequently dies’ for ‘‘if the person and the
person’s spouse die as a result of a common accident’.

1985—Subsec. (a)(1)(A). Pub. L. 99-145, §719(8)(A), sub-
stituted ‘‘retired pay’’ for ‘‘retired or retainer pay’’.

Subsec. (a)(2)(A). Pub. L. 99-145, §721(a)(1), inserted
‘“(with his spouse’s concurrence, if required under para-
graph (3))”’ after ‘‘unless he elects”.

Pub. L. 99-145, §719(8)(A), substituted ‘‘retired pay”’
for “‘retired or retainer pay’’.

Subsec. (a)(3). Pub. L. 99-145, § 721(a)(2), amended par.
(3) generally. Prior to amendment, par. (3) read as fol-
lows:

‘“(A) If a person who is eligible under paragraph (1)(A)
to participate in the Plan and who is married elects not
to participate in the Plan at the maximum level, or
elects to provide an annuity for a dependent child but
not for his spouse, or elects to provide an annuity for
a former spouse under subsection (b)(2), that person’s
spouse shall be notified of that election.

‘(B) If a person who is eligible under paragraph (1)(B)
to participate in the Plan and who is married does not
elect to participate in the Plan at the maximum level,
or elects to provide an annuity for a dependent child
but not for his spouse, or elects to provide an annuity
for a former spouse under subsection (b)(2), that per-
son’s spouse shall be notified of that action.”

Subsec. (a)(6). Pub. L. 99-149, §715(a), added par. (6).

Subsec. (b)(1). Pub. L. 99-145, §719(3), substituted ‘‘a
reserve-component annuity’’ for ‘‘an annuity under this
paragraph by virtue of eligibility under subsection
@W)B)”.

Subsec. (b)(2). Pub. L. 99-145, §719(3), substituted ‘“‘a
reserve-component annuity’’ for ‘‘an annuity under this
paragraph by virtue of eligibility under subsection
@)M(B)”.

Pub. L. 99-145, §716(a)(1), inserted ‘‘(other than a child
who is a beneficiary under an election under paragraph
(4))” after ‘‘that spouse or child’’ in second sentence.

Subsec. (b)(B)(B). Pub. L. 99-145, §719(8)(A), sub-
stituted ‘‘retired pay’’ for ‘‘retired or retainer pay’’.

Subsec. (b)(4), (5). Pub. L. 99-145, §716(a)(2), (3), added
par. (4) and redesignated former par. (4) as (5).

Subsec. (¢). Pub. L. 99-145, §513(b), inserted ‘‘disabil-
ity” before ‘‘retired pay’’.

Subsec. (d). Pub. L. 99-145, §712(a), amended subsec.
(d) generally. Prior to amendment, subsec. (d) read as
follows: “‘If a member of an armed force dies on active
duty after he has become entitled to retired or retainer
pay, or after he has qualified for that pay except that
he has not applied for or been granted that pay, and his
spouse is eligible for dependency and indemnity com-
pensation under section 411(a) of title 38 in an amount
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that is less than the annuity the spouse would have re-
ceived under this subchapter if it had applied to the
member when he died, the Secretary concerned shall
pay to the spouse an annuity equal to the difference be-
tween that amount of compensation and 55 percent of
the retired or retainer pay to which the otherwise eligi-
ble spouse described in section 1450(a)(1) of this title
would have been entitled if the member had been enti-
tled to that pay based upon his years of active service
when he died.”

Subsec. (f). Pub. L. 99-145, § 713(a), added subsec. (f).

Subsec. (g). Pub. L. 99-145, §715(b), added subsec. (g).

1983—Subsec. (a)(3). Pub. L. 98-94, §941(c)(2), sub-
stituted ‘‘provide an annuity for a former spouse under
subsection (b)(2),” for ‘“‘provide an annuity under sub-
section (b)(2) of this section,” in subpars. (A) and (B).

Subsec. (a)(5). Pub. L. 98-94, §941(a)(1), inserted ‘‘ex-
cept in accordance with subsection (b)(3)”.

Subsec. (b). Pub. L. 98-94, §941(a)(2), amended subsec.
(b) generally. Prior to amendment subsec. (b) read as
follows:

“(1) A person who is not married and does not have
a dependent child when he becomes eligible to partici-
pate in the Plan may elect to provide an annuity to a
natural person with an insurable interest in that per-
son or to provide an annuity to a former spouse.

‘“(2) A person who is married, or has a dependent
child may elect to provide an annuity to a former
spouse instead of providing an annuity to a spouse or
dependent child if the election is made in order to
carry out the terms of a written agreement entered
into voluntarily with the former spouse (without re-
gard to whether such agreement is included in or ap-
proved by a court order).

““(3) In the case of a person electing to provide an an-
nuity under paragraph (1) or (2) of this subsection by
virtue of eligibility under subsection (a)(1)(B), the elec-
tion shall include a designation under subsection (e).

‘(4) Any person who elects under paragraph (1) or (2)
to provide an annuity to a former spouse shall, at the
time of making such election, provide the Secretary
concerned with a written statement, in a form to be
prescribed by that Secretary, signed by such person and
the former spouse setting forth whether the election is
being made pursuant to a voluntary written agreement
previously entered into by such person as a part of or
incident to a proceeding of divorce, dissolution, annul-
ment, or legal separation, and if so, whether such vol-
untary written agreement has been incorporated in or
ratified or approved by a court order.”’

1982—Pub. L. 97295, §1(18), substituted ‘Plan’ for
“plan’ in section catchline.

Subsec. (a)(3). Pub. L. 97-252, §1003(b)(1), inserted in
subpars. (A) and (B) identical text ‘‘or elects to provide
an annuity under subsection (b)(2) of this section,”’
after ‘‘for his spouse,”.

Subsec. (b). Pub. L. 97-252, §1003(b)(2), designated ex-
isting first sentence as par. (1), authorized an election
to provide an annuity to a former spouse, added pars.
(2) and (4), designated existing second sentence as par.
(3), and substituted ‘‘person electing to provide an an-
nuity under paragraph (1) or (2) of this subsection” for
‘“‘person providing an annuity under this subsection”
and ‘‘the election” for ‘‘such an election”.

1978—Subsec. (a). Pub. L. 95-397, §202(a), amended sub-
sec. (a) generally, primarily inserting provision that
this subchapter shall be known as the Survivor Benefit
Plan and provisions of pars. (1)(B), (2)(B) and conclud-
ing sentence, (3)(B), (4)(B), and last sentence of (5).

Subsec. (b). Pub. L. 95-397, §202(b), substituted ‘‘enti-
tled to retired or retainer pay’ for ‘‘eligible to partici-
pate in the Plan” and inserted provisions relating to
the inclusion in an election a designation under sub-
section (e) by persons providing an annuity under this
subsection by virtue of eligibility under subsection
(a)(1)(B).

Subsec. (e). Pub. L. 95-397, §202(c), added subsec. (e).

1976—Subsec. (a). Pub. L. 94-496 inserted ‘‘or elects to
provide an annuity for a dependent child but not for his
spouse’’ after “maximum level”’.
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EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-364, div. A, title VI, §644(b), Oct. 17, 2006,
120 Stat. 2261, provided that: ‘“‘Any annuity payable to
a dependent child under subchapter II of chapter 73 of
title 10, United States Code, by reason of the amend-
ment made by subsection (a) [amending this section]
shall be payable only for months beginning on or after
the date of the enactment of this Act [Oct. 17, 2006].”

EFFECTIVE DATE OF 2003 AMENDMENT

Pub. L. 108-136, div. A, title VI, §644(c), Nov. 24, 2003,
117 Stat. 1518, provided that: ‘‘Subparagraph (B) of sec-
tion 1448(f)(1) of title 10, United States Code, as added
by subsection (a), shall take effect as of September 10,
2001, and shall apply with respect to performance of in-
active-duty training (as defined in section 101(d) of title
10, United States Code) on or after that date.”

EFFECTIVE DATE OF 2001 AMENDMENT

Pub. L. 107-107, div. A, title VI, §642(d), Dec. 28, 2001,
115 Stat. 1152, provided that: ‘“The amendments made
by this section [amending this section and section 1451
of this title] shall take effect as of September 10, 2001,
and shall apply with respect to deaths of members of
the Armed Forces occurring on or after that date.”

EFFECTIVE DATE OF 2000 AMENDMENT

Pub. L. 106-398, §1 [[div. A], title VI, §655(d)], Oct. 30,
2000, 114 Stat. 1654, 1654A-166, provided that: ‘‘The
amendments made by this section [amending this sec-
tion and section 1450 of this title] apply only with re-
spect to a notification under section 12731(d) of title 10,
United States Code, made after January 1, 2001, that a
member of a reserve component has completed the
years of service required for eligibility for reserve-com-
ponent retired pay.”

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by section 1671(d)(2) of Pub. L. 103-337 ef-
fective Dec. 1, 1994, except as otherwise provided, see
section 1691 of Pub. L. 103-337, set out as an Effective
Date note under section 10001 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by section 641 of Pub. L. 99-661 applicable
to court orders issued on or after Nov. 14, 1986, see sec-
tion 641(c) of Pub. L. 99-661, set out as a note under sec-
tion 1450 of this title.

Section 642(c) of Pub. L. 99-661 provided that: ‘“The
amendments made by subsection (a) [amending this
section] shall apply only to claims arising on or after
March 1, 1986. The amendments made by subsection (b)
[amending section 1451 of this title] shall apply to pay-
ments for periods after February 28, 1986.”

EFFECTIVE DATE OF 1985 AMENDMENT

Amendment by title VII of Pub. L. 99-145 effective
Mar. 1, 1986, with prohibition against accrual of bene-
fits to any person by reason of the enactment of such
title VII for any period before Mar. 1, 1986, see section
731 of Pub. L. 99-145, set out as a note under section 1447
of this title.

EFFECTIVE DATE OF 1983 AMENDMENT

Section 941(b) of Pub. L. 98-94 provided that: ‘‘In the
case of a person who on the date of the enactment of
this Act [Sept. 24, 1983] is a person described in sub-
paragraph (A) of subsection (b)(3) of section 1448 of title
10, United States Code (as amended by subsection
(a)(2)), such subsection shall apply to that person as if
the one-year period provided for in subparagraph (A) of
such subsection began on the date of the enactment of
this Act.”

EFFECTIVE DATE OF 1982 AMENDMENT; TRANSITION
PROVISIONS

Amendment by Pub. L. 97-252 effective Feb. 1, 1983,
and applicable to persons becoming eligible to partici-
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pate in Survivor Benefit Plan provided for in this sub-
chapter before, on, or after Feb. 1, 1983, see section 1006
of Pub. L. 97-252, set out as an Effective Date; Transi-
tion Provisions note under section 1408 of this title.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-397 effective Oct. 1, 1978,
and applicable to annuities payable by virtue of amend-
ment for months beginning on or after such date, see
section 210 of Pub. L. 95-397, set out as a note under sec-
tion 1447 of this title.

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by Pub. L. 94-496 effective Sept. 21, 1972,
see section 3 of Pub. L. 94-496, set out as a note under
section 1447 of this title.

EFFECTIVE DATE OF 1997 AMENDMENTS BY SECTION 645
oF PUB. L. 105-85

Section 645(c) of Pub. L. 105-85 provided that: ‘““The
amendments made by this section [amending section
4(e)(1) of Pub. L. 92425 and section 653(d) of Pub. L.
100-456, set out below] take effect on the first day of the
first month beginning after the date of the enactment
of this Act [Nov. 18, 1997] and shall apply with respect
to payments of benefits for months beginning on or
after that date, except that the Secretary of Veterans
Affairs may provide, if necessary for administrative
implementation, that such amendments shall apply be-
ginning with a later month, not later than the first
month beginning more than 180 days after the date of
the enactment of this Act.”

TRANSITION

Pub. L. 109-364, div. A, title VI, §643(c), Oct. 17, 2006,
120 Stat. 2261, provided that:

‘(1) TRANSITION PERIOD.—In the case of a participant
in the Survivor Benefit Plan who made a covered insur-
able-interest election (as defined in paragraph (2)) and
whose designated beneficiary under that election dies
before the date of the enactment of this Act [Oct. 17,
2006] or during the 18-month period beginning on such
date, the time period applicable for purposes of the lim-
itation in the third sentence of subparagraph (G)(i) of
section 1448(b)(1) of title 10, United States Code, as
added by subsection (a), shall be the two-year period
beginning on the date of the enactment of this Act
(rather than the 180-day period specified in that sen-
tence).

‘(2) COVERED INSURABLE-INTEREST ELECTIONS.—For
purposes of paragraph (1), a covered insurable-interest
election is an election under section 1448(b)(1) of title
10, United States Code, made before the date of the en-
actment of this Act [Oct. 17, 2006], or during the 18-
month period beginning on such date, by a participant
in the Survivor Benefit Plan to provide an annuity
under that plan to a natural person with an insurable
interest in that person.

‘“(3) SURVIVOR BENEFIT PLAN.—For purposes of this
subsection, the term ‘Survivor Benefit Plan’ means the
program under subchapter II of chapter 73 of title 10,
United States Code.”

ONE-YEAR OPEN ENROLLMENT PERIOD FOR SURVIVOR
BENEFIT PLAN COMMENCING OCTOBER 1, 2005

Pub. L. 108-375, div. A, title VI, §645, Oct. 28, 2004, 118
Stat. 1962, as amended by Pub. L. 109-364, div. A, title
X, §1071(g)(5), Oct. 17, 2006, 120 Stat. 2402, provided that:

‘‘(a) PERSONS NOT CURRENTLY PARTICIPATING IN SUR-
VIVOR BENEFIT PLAN.—

‘(1) ELECTION OF SBP COVERAGE.—An eligible retired
or former member may elect to participate in the
Survivor Benefit Plan during the open enrollment pe-
riod specified in subsection (f).

‘“(2) ELECTION OF SUPPLEMENTAL ANNUITY COV-
ERAGE.—An eligible retired or former member who
elects under paragraph (1) to participate in the Sur-
vivor Benefit Plan at the maximum level may also
elect during the open enrollment period to partici-
pate in the Supplemental Survivor Benefit Plan.
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“(3) ELIGIBLE RETIRED OR FORMER MEMBER.—For
purposes of paragraphs (1) and (2), an eligible retired
or former member is a member or former member of
the uniformed services who on the day before the
first day of the open enrollment period is not a par-
ticipant in the Survivor Benefit Plan and—

‘“(A) is entitled to retired pay; or

“(B) would be entitled to retired pay under chap-
ter 1223 of title 10, United States Code, but for the
fact that such member or former member is under
60 years of age.

‘“(4) STATUS UNDER SBP OF PERSONS MAKING ELEC-
TIONS.—

‘““(A) STANDARD ANNUITY.—A person making an
election under paragraph (1) by reason of eligibility
under paragraph (3)(A) shall be treated for all pur-
poses as providing a standard annuity under the
Survivor Benefit Plan.

‘“(B) RESERVE-COMPONENT ANNUITY.—A person
making an election under paragraph (1) by reason
of eligibility under paragraph (3)(B) shall be treated
for all purposes as providing a reserve-component
annuity under the Survivor Benefit Plan.

“(b) ELECTION TO INCREASE COVERAGE UNDER SBP.—A
person who on the day before the first day of the open
enrollment period is a participant in the Survivor Ben-
efit Plan but is not participating at the maximum base
amount or is providing coverage under the Plan for a
dependent child and not for the person’s spouse or
former spouse may, during the open enrollment period,
elect to—

‘(1) participate in the Plan at a higher base amount
(not in excess of the participant’s retired pay); or

“(2) provide annuity coverage under the Plan for
the person’s spouse or former spouse at a base
amount not less than the base amount provided for
the dependent child.

‘“(c) ELECTION FOR CURRENT SBP PARTICIPANTS TO
PARTICIPATE IN SUPPLEMENTAL SBP.—

‘(1) ELECTION.—A person who is eligible to make an
election under this paragraph may elect during the
open enrollment period to participate in the Supple-
mental Survivor Benefit Plan.

‘‘(2) PERSONS ELIGIBLE.—Except as provided in para-
graph (3), a person is eligible to make an election
under paragraph (1) if on the day before the first day
of the open enrollment period the person is a partici-
pant in the Survivor Benefit Plan at the maximum
level, or during the open enrollment period the per-
son increases the level of such participation to the
maximum level under subsection (b) of this section,
and under that Plan is providing annuity coverage for
the person’s spouse or a former spouse.

“(3) LIMITATION ON ELIGIBILITY FOR CERTAIN SBP
PARTICIPANTS NOT AFFECTED BY TWO-TIER ANNUITY
COMPUTATION.—A person is not eligible to make an
election under paragraph (1) if (as determined by the
Secretary concerned) the annuity of a spouse or
former spouse beneficiary of that person under the
Survivor Benefit Plan is to be computed under sec-
tion 1451(e) of title 10, United States Code. However,
such a person may during the open enrollment period
waive the right to have that annuity computed under
such section 1451(e). Any such election is irrevocable.
A person making such a waiver may make an election
under paragraph (1) as in the case of any other par-
ticipant in the Survivor Benefit Plan.

“(d) MANNER OF MAKING ELECTIONS.—An election
under this section shall be made in writing, signed by
the person making the election, and received by the
Secretary concerned before the end of the open enroll-
ment period. Any such election shall be made subject
to the same conditions, and with the same opportuni-
ties for designation of beneficiaries and specification of
base amount, that apply under the Survivor Benefit
Plan or the Supplemental Survivor Benefit Plan, as the
case may be. A person making an election under sub-
section (a) to provide a reserve-component annuity
shall make a designation described in section 1448(e) of
title 10, United States Code.
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‘‘(e) EFFECTIVE DATE FOR ELECTIONS.—Any such elec-
tion shall be effective as of the first day of the first cal-
endar month following the month in which the election
is received by the Secretary concerned.

“(f) OPEN ENROLLMENT PERIOD.—The open enrollment
period under this section is the one-year period begin-
ning on October 1, 2005.

‘(g) EFFECT OF DEATH OF PERSON MAKING ELECTION
WITHIN TWO YEARS OF MAKING ELECTION.—If a person
making an election under this section dies before the
end of the two-year period beginning on the effective
date of the election, the election is void and the
amount of any reduction in retired pay of the person
that is attributable to the election shall be paid in a
lump sum to the person who would have been the de-
ceased person’s beneficiary under the voided election if
the deceased person had died after the end of such two-
year period.

““(h) APPLICABILITY OF CERTAIN PROVISIONS OF LAW.—
The provisions of sections 1449, 1453, and 1454 of title 10,
United States Code, are applicable to a person making
an election, and to an election, under this section in
the same manner as if the election were made under
the Survivor Benefit Plan or the Supplemental Sur-
vivor Benefit Plan, as the case may be.

(1) PREMIUM FOR OPEN ENROLLMENT ELECTION.—

‘(1) PREMIUMS TO BE CHARGED.—The Secretary of
Defense shall prescribe in regulations premiums
which a person electing under this section shall be re-
quired to pay for participating in the Survivor Bene-
fit Plan pursuant to the election. The total amount
of the premiums to be paid by a person under the reg-
ulations shall be equal to the sum of—

‘“(A) the total amount by which the retired pay of
the person would have been reduced before the ef-
fective date of the election if the person had elected
to participate in the Survivor Benefit Plan (for the
same base amount specified in the election) at the
first opportunity that was afforded the member to
participate under chapter 73 of title 10, United
States Code;

‘“(B) interest on the amounts by which the retired
pay of the person would have been so reduced, com-
puted from the dates on which the retired pay
would have been so reduced at such rate or rates
and according to such methodology as the Sec-
retary of Defense determines reasonable; and

‘(C) any additional amount that the Secretary
determines necessary to protect the actuarial
soundness of the Department of Defense Military
Retirement Fund against any increased risk for the
fund that is associated with the election.

‘(2) PREMIUMS TO BE CREDITED TO RETIREMENT
FUND.—Premiums paid under the regulations under
paragraph (1) shall be credited to the Department of
Defense Military Retirement Fund.

““(j) DEFINITIONS.—In this section:

‘(1) The term ‘Survivor Benefit Plan’ means the
program established under subchapter II of chapter 73
of title 10, United States Code.

‘(2) The term ‘Supplemental Survivor Benefit Plan’
means the program established under subchapter III
of chapter 73 of title 10, United States Code.

‘“(83) The term ‘retired pay’ includes retainer pay
paid under section 6330 of title 10, United States Code.

‘“(4) The terms ‘uniformed services’ and ‘Secretary
concerned’ have the meanings given those terms in
section 101 of title 37, United States Code.

‘“(5) The term ‘Department of Defense Military Re-
tirement Fund’ means the Department of Defense
Military Retirement Fund established under section
1461(a) of title 10, United States Code.”

OPEN ENROLLMENT PERIOD FOR SURVIVOR BENEFIT
PLAN COMMENCING MARCH 1, 1999

Pub. L. 105261, div. A, title VI, §642, Oct. 17, 1998, 112
Stat. 2045, as amended by Pub. L. 106-65, div. A, title
VI, §654, Oct. 5, 1999, 113 Stat. 667, provided for a one-
year open enrollment period beginning on Mar. 1, 1999,
during which an eligible retired or former member who
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was not participating in the Survivor Benefit Plan
could elect to participate in the Plan and also elect to
participate in the Supplemental Survivor Benefit Plan.

ANNUITIES FOR CERTAIN MILITARY SURVIVING SPOUSES

Pub. L. 105-85, div. A, title VI, §644, Nov. 18, 1997, 111
Stat. 1800, as amended by Pub. L. 106-65, div. A, title
VI, §656(a), (b), title X, §1066(c)(3), Oct. 5, 1999, 113 Stat.
668, 773; Pub. L. 107-314, div. A, title VI, §634, Dec. 2, 202,
116 Stat. 2573, provided that:

‘‘(a) SURVIVOR ANNUITY.—(1) The Secretary concerned
shall pay an annuity to the qualified surviving spouse
of each member of the uniformed services who—

‘““(A) became entitled to retired or retainer pay be-
fore September 21, 1972, died before March 21, 1974,
and was entitled to retired or retainer pay on the
date of death; or

‘(B) died before October 1, 1978, and at the time of
his death would have been entitled to retired pay
under chapter 67 [now 1223] of title 10, United States
Code (as in effect before December 1, 1994), but for the
fact that he was under 60 years of age.

‘“(2) A qualified surviving spouse for purposes of this
section is a surviving spouse who has not remarried.

‘“(b) AMOUNT OF ANNUITY.—(1) An annuity under this
section shall be paid at the rate of $185.58 per month, as
adjusted from time to time under paragraph (3).

‘“(2) The amount of an annuity to which a surviving
spouse is entitled under this section for any period
shall be reduced (but not below zero) by any amount
paid to that surviving spouse for the same period under
any of the following provisions of law:

“(A) Section 1311(a) of title 38, United States Code
(relating to dependency and indemnity compensation
payable by the Secretary of Veterans Affairs).

‘(B) Chapter 73 of title 10, United States Code.

“(C) Section 4 of Public Law 92-425 (10 U.S.C. 1448
note).

‘“(3) Whenever after May 1, 2002, retired or retainer
pay is increased under section 140la(b)(2) of title 10,
United States Code, each annuity that is payable under
this section shall be increased at the same time and by
the same total percent.

‘‘(c) APPLICATION REQUIRED.—No benefit shall be paid
to any person under this section unless an application
for such benefit is filed with the Secretary concerned
by or on behalf of such person.

‘‘(d) DEFINITIONS.—For purposes of this section:

‘(1) The terms ‘uniformed services’ and ‘Secretary
concerned’ have the meanings given such terms in
section 101 of title 37, United States Code.

“(2) The term ‘surviving spouse’ has the meaning
given such term in paragraph (9) of section 1447 of
title 10, United States Code.

‘‘(e) PROSPECTIVE APPLICABILITY.—(1) Annuities under
this section shall be paid for months beginning after
November 1997.

‘“(2) No benefit shall accrue to any person by reason
of the enactment of this section for any period before
December 1997.”

[Pub. L. 106-65, div. A, title VI, §656(c), Oct. 5, 1999, 113
Stat. 668, provided that: ‘“The amendment made by sub-
section (a) [amending section 644 of Pub. L. 105-85, set
out above] shall apply with respect to annuities pay-
able for months beginning after September 30, 1999.’]

AUTHORITY FOR RELIEF FROM PREVIOUS OVERPAY-
MENTS UNDER MINIMUM INCOME WIDOWS PROGRAM

Pub. L. 104-106, div. A, title VI, §635, Feb. 10, 1996, 110
Stat. 366, authorized the Secretary of Defense to waive
recovery by the United States of any overpayment by
the United States that had been made before Feb. 10,
1996, under section 4 of Public Law 92-425, set out
below, and that was attributable to failure by the De-
partment of Defense to apply the eligibility provisions
of subsection (a) of such section in the case of the per-
son to whom the overpayment had been made.

OPEN ENROLLMENT PERIOD FOR SURVIVOR BENEFIT
PLAN COMMENCING APRIL 1, 1992

Pub. L. 101-189, div. A, title XIV, §1405, Nov. 29, 1989,
103 Stat. 1586, as amended by Pub. L. 101-510, div. A,
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title VI, §631(2), title XIV, §1484(1)(4)(B), Nov. 5, 1990, 104
Stat. 1580, 1720; Pub. L. 102-190, div. A, title VI,
§653(a)(1), (c)(2), Dec. 5, 1991, 105 Stat. 1388, 1389; Pub. L.
102-484, div. A, title VI, §643, Oct. 23, 1992, 106 Stat. 2425,
provided for a one-year open enrollment period begin-
ning on Apr. 1, 1992, during which: (1) an eligible retired
or former member who was not participating in the
Survivor Benefit Plan could elect to participate in the
Plan and also elect to participate in the Supplemental
Survivor Benefit Plan, (2) a current participant in the
Survivor Benefit Plan who was not participating at the
maximum base amount could elect to participate in the
Plan at a higher base amount or provide coverage for
a previously uncovered spouse or former spouse, and (3)
a participant in the Survivor Benefit Plan at the maxi-
mum level who was providing annuity coverage for a
spouse or former spouse could elect to participate in
the Supplemental Survivor Benefit Plan, and directed
the Secretary of Defense to submit to committees of
Congress a report on the open season not later than
June 1, 1990.

DEFINITIONS FOR 1989 AMENDMENTS

Section 1406 of title XIV of div. A of Pub. L. 101-189,
as amended by Pub. L. 102-190, div. A, title VI,
§653(a)(2), Dec. 5, 1991, 105 Stat. 1388, provided that:
“For the purpose of this title [see Short Title of 1989
Amendment note set out under section 1447 of this
title]:

‘(1) The term ‘Survivor Benefit Plan’ means the
program established under subchapter II of chapter 73
of title 10, United States Code.

‘“(2) The term ‘retired pay’ includes retainer pay
paid under section 6330 of title 10, United States Code.

‘(3) The terms ‘uniformed services’ and ‘Secretary
concerned’ have the meanings given those terms in
section 101 of title 37, United States Code.

‘“(4) The term ‘SBP premium’ means the reduction
in retired pay required as a condition of providing an
annuity under the Survivor Benefit Plan.

‘(5) The term ‘base amount’ has the meaning given
that term in section 1447(2) [see 1447(6)] of title 10,
United States Code.”

ANNUITY FOR SURVIVING SPOUSES OF MEMBERS WHO
DIED BEFORE NOVEMBER 1, 1953, AND WHO WERE EN-
TITLED TO RETIRED OR RETAINER PAY ON DATE OF
DEATH

Pub. L. 100-456, div. A, title VI, §653, Sept. 29, 1988, 102
Stat. 1991, as amended by Pub. L. 103-337, div. A, title
X, §1070(d)(3), Oct. b, 1994, 108 Stat. 2858; Pub. L. 105-85,
div. A, title VI, §645(a), Nov. 18, 1997, 111 Stat. 1801, pro-
vided that:

‘‘(a) ANNUITY.—(1) The Secretary concerned shall pay
an annuity to the qualified surviving spouse of each
member of the uniformed services who—

‘“(A) died before November 1, 1953; and
‘“(B) was entitled to retired or retainer pay on the
date of death.

‘(2) A qualified surviving spouse for purposes of this
section is a surviving spouse who has not remarried and
who is eligible for an annuity under section 4 of Public
Law 92-425 (10 U.S.C. 1448 note).

‘“(b) AMOUNT OF ANNUITY.—(1) An annuity payable
under this section shall be paid at the rate of $165 per
month, as adjusted from time to time under subsection
(c).

“(2) An annuity paid to a surviving spouse under this
section shall be reduced by the amount of dependency
and indemnity compensation (DIC) to which the surviv-
ing spouse is entitled under section 1311(a) of title 38,
United States Code.

‘‘(¢c) COST-OF-LIVING INCREASES.—Whenever retired or
retainer pay is increased under section 140l1a(b)(2) of
title 10, United States Code, each annuity that is pay-
able under this section shall be increased at the same
time and by the same total percent. The amount of the
increase shall be based on the monthly annuity payable
before any reduction under this section.
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““(d) RELATIONSHIP TO OTHER PROGRAMS.—(1) An annu-
ity paid to a surviving spouse under this section is in
addition to any pension to which the surviving spouse
is entitled under subchapter III of chapter 15 of title 38,
United States Code, or section 306 of the Veterans’ and
Survivors’ Pension Improvement Act of 1978 (38 U.S.C.
1521 note), and any payment made under the provisions
of section 4 of Public Law 92-425. An annuity paid under
this section shall not be considered as income for the
purposes of eligibility for any such pension.

‘“(2) Payment of annuities under this section shall be
made by the Secretary of Veterans Affairs. In making
such payments, the Secretary shall combine the pay-
ment under this section with the payment of any
amount due the same person under section 4 of Public
Law 92-425 (10 U.S.C. 1448 note), as provided in sub-
section (e)(1) of that section. The Secretary concerned
shall transfer amounts for payments under this section
to the Secretary of Veterans Affairs in the same man-
ner as is provided under subsection (e)(2) of section 4 of
Public Law 92-425 for payments under that section.

‘‘(e) DEFINITIONS.—For purposes of this section:

‘(1) The terms ‘uniformed services’ and ‘Secretary
concerned’ have the meanings given those terms in
section 101 of title 37, United States Code.

‘“(2) The term ‘surviving spouse’ has the meaning
given the terms ‘widow’ and ‘widower’ in paragraphs
(3) and (4), respectively, of section 1447 [see 1447(7),
(8)] of title 10, United States Code.

‘(f) EFFECTIVE DATE.—Annuities under this section
shall be paid for months beginning after the month in
which this Act is enacted [September 1988]. No benefit
shall accrue to any person by reason of the enactment
of this section for any period before the first month re-
ferred to in the preceding sentence. No benefit shall be
paid to any person under this section unless an applica-
tion for such benefit has been filed with the Secretary
concerned by or on behalf of such person.”’

AUTHORITY FOR CERTAIN REMARRIED SURVIVOR BENE-
FIT PLAN PARTICIPANTS TO WITHDRAW FROM PLAN

Pub. L. 100-180, div. A, title VI, §631, Dec. 4, 1987, 101
Stat. 1104, provided that:

‘“‘(a) AUTHORITY TO WITHDRAW.—(1) An individual who
is a participant in the Survivor Benefit Plan under sub-
chapter II of chapter 73 of title 10, United States Code,
and is described in paragraph (2) may, with the consent
of such individual’s spouse, withdraw from participa-
tion in the Plan.

‘“(2) An individual referred to in paragraph (1) is an
individual who—

‘“(A) is providing coverage for a spouse or for a
spouse and child under the Plan; and

‘(B) remarried before March 1, 1986, and at a time
when such individual was a participant in the Plan
but did not have an eligible spouse beneficiary under
the Plan.

“(b) APPLICABLE PROVISIONS.—An election under sub-
section (a) shall be subject to subparagraphs (B) and (D)
[see (E)] of section 1448(a)(6) of title 10, United States
Code, except that in applying such subparagraph (B) to
subsection (a), the one-year period referred to in clause
(ii) of such subparagraph shall extend until the end of
the one-year period beginning 90 days after the date of
the enactment of this Act [Dec. 4, 1987].

“(c) TREATMENT OF PRIOR CONTRIBUTIONS.—No refund
of amounts by which the retired pay of a participant in
the Survivor Benefit Plan has been reduced by reason
of section 1452 of title 10, United States Code, may be
made to an individual who withdraws from the Sur-
vivor Benefit Plan under subsection (a).”

OPTION FOR CERTAIN PARTICIPANTS TO WITHDRAW
FROM SURVIVOR BENEFIT PLAN

Section 711(c) of Pub. L. 99-145 provided that person
who during period Oct. 19, 1984, to Nov. 8, 1985, became
participant in Survivor Benefit Plan under this sub-
chapter could withdraw from Plan before end of one-
year period beginning on Nov. 8, 1985, and receive re-
fund of contributions plus interest.
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PERSONS COVERED UNDER SUBSECTIONS (d) AND (f)

Section 712(b) of Pub. L. 99-145 provided that:

‘(1) Section 1448(d) of title 10, United States Code, as
amended by subsection (a), applies to the surviving
spouse and dependent children of a person who dies on
active duty after September 20, 1972, and the former
spouse of a person who dies after September 7, 1982.

‘(2) In the case of the surviving spouse and children
of a person who dies during the period beginning on
September 21, 1972, and ending on October 1, 1985, the
Secretary concerned shall take appropriate steps to lo-
cate persons eligible for an annuity under section
1448(d) of title 10, United States Code, as amended by
subsection (a). Any such person must submit an appli-
cation to the Secretary for such an annuity before Oc-
tober 1, 1988, to be eligible to receive such annuity. Any
such annuity shall be effective only for months after
the month in which the Secretary receives such appli-
cation.”

Section 713(c) of Pub. L. 99-145 provided that:

‘(1) Section 1448(f) of title 10, United States Code, as
added by subsection (a), shall apply to the surviving
spouse and dependent children of any person who dies
after September 30, 1978, and the former spouse of a per-
son who dies after September 7, 1982.

‘(2) In the case of the surviving spouse and depend-
ents of a person who dies during the period beginning
on September 30, 1978, and ending on October 1, 1985,
the Secretary concerned shall take appropriate steps to
locate persons eligible for an annuity under section
1448(f) of title 10, United States Code, as added by sub-
section (a). Any such person must submit an applica-
tion to the Secretary for such an annuity before Octo-
ber 1, 1988, to be eligible to receive such annuity. Any
such annuity shall be effective only for months after
the month in which the Secretary receives such appli-
cation.”

REVISION FOR FORMER SPOUSE COVERAGE ALREADY IN
EFFECT

Section 716(b) of Pub. L. 99-145, as amended by Pub.
L. 99-661, div. A, title VI, §645, Nov. 14, 1986, 100 Stat.
3887, provided that person who before Mar. 1, 1986, made
election under subsec. (b) of this section to provide an-
nuity for former spouse could change that election to
provide annuity for former spouse and dependent chil-
dren, even though former spouse had died, but such
election had to be made not later than Mar. 1, 1987, in
case of person who made election before Nov. 8, 1985,
and not later than end of one-year period beginning on
Nov. 14, 1986, in case of person who made election dur-
ing period of Nov. 8, 1985, to Feb. 28, 1986.

ONE-YEAR OPEN PERIOD TO SWITCH COMPUTATION OF
SBP ANNUITY

Section 723(c) of Pub. L. 99-145 provided that person
who, before effective date of title VII of Pub. L. 99-145
(see Effective Date of 1985 Amendment note set out
under section 1447 of this title) participated in Survivor
Benefit Plan under this subchapter, and had elected to
provide annuity to former spouse could, with concur-
rence of such former spouse, elect to terminate such
annuity and provide annuity to such former spouse
under section 1450(a)(1) of this title, and any such elec-
tion was to be made before end of 12-month period be-
ginning on Nov. 8, 1985.

ONE-YEAR OPEN PERIOD FOR NEW FORMER SPOUSE
COVERAGE

Section 723(d) of Pub. L. 99-145 provided that person
who before effective date of part B of title VII of Pub.
L. 99-145 (see Effective Date of 1985 Amendment note
set out under section 1447 of this title) was participant
in Survivor Benefit Plan and did not elect to provide
annuity to former spouse could elect to provide annu-
ity to former spouse under Plan, and that any such
election was to be made before end of 12-month period
beginning on Nov. 8, 1985.
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OPEN ENROLLMENT PERIOD FOR SURVIVOR BENEFIT
PLAN

Pub. L. 97-35, title II, §212, Aug. 13, 1981, 95 Stat. 383,
as amended by Pub. L. 97-252, title XI, §1119, Sept. 8,
1982, 96 Stat. 753, provided that certain members or
former members of the uniformed services who, on Aug.
13, 1981, were not participants in the Survivor Benefit
Plan established under this subchapter or were not par-
ticipants in the Plan at the maximum level, could elect
to participate in the Plan or to participate in the Plan
at a higher level, during an open enrollment period be-
ginning Oct. 1, 1981, and ending Sept. 30, 1982, for mem-
bers and former members entitled to retired or retainer
pay on Aug. 13, 1981, or beginning on Oct. 1, 1982, and
ending on Sept. 30, 1983, for members or former mem-
bers who on Aug. 13, 1981, would have been entitled to
retired pay, but for the fact they were under 60 years
of age on that date.

SURVIVING SPOUSE; ANNUITY PAYMENT AND REDUCTION
PROVISIONS; ELECTION OF ANNUITY; DEFINITIONS; EF-
FECTIVE DATE

Pub. L. 96-402, §5, Oct. 9, 1980, 94 Stat. 1707, provided
that:

“(a)(1) The Secretary concerned shall pay an annuity
to any individual who is the surviving spouse of a mem-
ber of the uniformed services who—

““(A) died before September 21, 1972;

‘“(B) was serving on active duty in the uniformed
services at the time of his death and had served on
active duty for a period of not less than 20 years; and

‘“(C) was at the time of his death entitled to retired
or retainer pay or would have been entitled to that
pay except that he had not applied for or been grant-
ed that pay.

‘(2) An annuity under paragraph (1) shall be paid
under the provisions of subchapter II of chapter 73 of
title 10, United States Code, in the same manner as if
such member had died on or after September 21, 1972.

“(b)(1) The amount of retired or retainer pay to be
used as the basis for the computation of an annuity
under subsection (a) is the amount of the retired or re-
tainer pay to which the member would have been enti-
tled if the member had been entitled to that pay based
upon his years of active service when he died, adjusted
by the overall percentage increase in retired and re-
tainer pay under section 1401a of title 10, United States
Code (or any prior comparable provision of law), during
the period beginning on the date of the member’s death
and ending on the day before the effective date of this
section.

‘“(2) In addition to any reduction required under the
provisions of subchapter II of chapter 73 of title 10,
United States Code, the annuity paid to any surviving
spouse under this section shall be reduced by any
amount such surviving spouse is entitled to receive as
an annuity under subchapter I of such chapter.

“(c) If an individual entitled to an annuity under this
section is also entitled to an annuity under subchapter
II of chapter 73 of title 10, United States Code, based
upon a subsequent marriage, the individual may not re-
ceive both annuities but must elect which to receive.

‘“(d) As used in this section:

(1) The term ‘uniformed services’ means the
Armed Forces and the commissioned corps of the
Public Health Service and of the National Oceanic
and Atmospheric Administration.

‘(2) The term ‘surviving spouse’ has the meaning
given the terms ‘widow’ and ‘widower’ in section 1447
of title 10, United States Code.

““(3) The term ‘Secretary concerned’ has the mean-
ing given such term in section 101(8) of title 10,
United States Code, and includes the Secretary of
Commerce, with respect to matters concerning the
National Oceanic and Atmospheric Administration,
and the Secretary of Health and Human Services,
with respect to matters concerning the Public Health
Service.”

Provision effective Dec. 1, 1980, applicable to annu-
ities payable for months beginning on or after such
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date, and prohibiting accrual of benefits for any period
before Oct. 9, 1980, see section 7 of Pub. L. 96-402, set
out as a note under section 1447 of this title.

ELECTION ToO PARTICIPATE IN THE SURVIVOR BENEFIT
PLAN AND WITHDRAW FROM THE RETIRED SERVICE-
MAN’S FAMILY PROTECTION PLAN

Section 3 of Pub. L. 92-425, as amended by Pub. L.
93-155, title VIII, §804, Nov. 16, 1973, 87 Stat. 615, pro-
vided that:

‘‘(a) The Survivor Benefit Plan established pursuant
to clause (3) of the first section of this Act [this sub-
chapter] applies to any person who initially becomes
entitled to retired or retainer pay on or after the effec-
tive date of this Act [Sept. 21, 1972]. An election made
before that date by such a person under section 1431 of
title 10, United States Code, is canceled. However, a
person who initially becomes entitled to retired or re-
tainer pay within 180 days after the effective date of
this Act [Sept. 21, 1972] may, within 180 days after be-
coming so entitled, elect—

‘(1) not to participate in such Survivor Benefit
Plan if he is married or has a dependent child; or

‘(2) to participate in that Plan, if he is a person
covered by section 1448(b) of title 10, United States
Code.

““(b) Any person who is entitled to retired or retainer
pay on the effective date of this Act [Sept. 21, 1972] may
elect to participate in the Survivor Benefit Plan estab-
lished pursuant to clause (3) of the first section of this
Act [this subchapter] at any time within eighteen
months after such date. However, such a person who is
receiving retired or retainer pay reduced under section
1436(a) of title 10, United States Code, or who is deposit-
ing amounts under section 1438 of that title, may elect
at any time within eighteen months after the effective
date of this Act [Sept. 21, 1972]—

‘(1) to participate in the Plan and continue his par-
ticipation under chapter 73 of that title [this chapter]
as in effect on the day before the effective date of this
Act [Sept. 21, 1972], except that the total of the annu-
ities elected may not exceed 100 percent of his retired
or retainer pay; or

‘(2) to participate in the Plan and, notwithstanding
section 1436(b) of that title, terminate his participa-
tion under chapter 73 of that title [this chapter] as in
effect on the day before the effective date of this Act
[Sept. 21, 1972].

A person who elects under clause (2) of this subsection
is not entitled to a refund of amounts previously de-
ducted from his retired or retainer pay under chapter 73
of title 10, United States Code [this chapter], as in ef-
fect on the day before the effective date of this Act
[Sept. 21, 1972], or any payments made thereunder on
his behalf. A person who is not married or does not
have a dependent child on the first anniversary of the
effective date of this Act [Sept. 21, 1972], but who later
marries or acquires a dependent child, may elect to
participate in the Plan under the fourth sentence of
section 1448(a) of that title [former subsec. (a) of this
section].

‘‘(¢) Notwithstanding the provisions of the Survivor
Benefit Plan established pursuant to clause (3) of the
first section of this Act [this subchapter], and except as
otherwise provided in this section, subchapter I of
chapter 73 of title 10, United States Code [subchapter I
of this chapter] (other than the last two sentences of
section 1436(a), section 1443, and section 1444(b)), as in
effect on the day before the effective date of this Act
[Sept. 21, 1972], shall continue to apply in the case of
persons, and their beneficiaries, who have elected annu-
ities under section 1431 or 1432 of that title and who
have not elected under subsection (b)(2) of this section
to participate in that Plan.

‘(d) In this section, ‘base amount’ means—

‘(1) the monthly retired or retainer pay to which a
person—

““(A) is entitled on the effective date of this Act

[Sept. 21, 1972]; or

““(B) later becomes entitled by being advanced on
the retired list, performing active duty, or being
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transferred from the temporary disability retired
list to the permanent disability retired list; or
‘(2) any amount less than that described in clause

(1) designated by that person at the time he makes an

election under subsection (a)(2) or (b) of this section,

but not less than $300;
as increased from time to time under section 140la of
title 10, United States Code.

‘“(e) An election made under subsection (a) or (b) of
this section is effective on the date it is received by the
Secretary concerned, as defined in section 101(5) of title
37, United States Code.

“(f) Sections 1449, 1453, and 1454 of title 10, United
States Code, as added by clause (3) of the first section
of this Act [as part of this subchapter], are applicable
to persons covered by this section.”

INCOME SUPPLEMENT FOR CERTAIN WIDOWS OF RETIRED
MEMBERS OF THE UNIFORMED FORCES; SPECIAL ANNU-
ITY FOR WIDOWS OF COMMISSIONED PERSONNEL OF
THE PUBLIC HEALTH SERVICE AND NATIONAL OCEANIC
AND ATMOSPHERIC ADMINISTRATION IN LIEU OF VA
PENSION

Section 4 of Pub. L. 92-425, as amended by Pub. L.
94-496, §2, Oct. 14, 1976, 90 Stat. 2375; Pub. L. 95-397, title
II, §209, Sept. 30, 1978, 92 Stat. 848; Pub. L. 96-402, §6,
Oct. 9, 1980, 94 Stat. 1708; Pub. L. 98-94, title IX, §942(a),
Sept. 24, 1983, 97 Stat. 654; Pub. L. 102-40, title IV,
§402(d)(2), May 7, 1991, 105 Stat. 239; Pub. L. 103-337, div.
A, title X, §1070(d)(4), Oct. 5, 1994, 108 Stat. 2858; Pub. L.
104201, div. A, title VI, §638(a)—(c), Sept. 23, 1996, 110
Stat. 25681; Pub. L. 105-85, div. A, title VI, §645(b), Nov.
18, 1997, 111 Stat. 1801, provided that:

‘‘(a) A person—

‘(1) who, on September 21, 1972, was, or during the
period beginning on September 22, 1972, and ending on
March 20, 1974, became, a widow of a person who was
entitled to retired or retainer pay when he died;

‘(2) who is eligible for a pension under subchapter
III of chapter 15 of title 38, United States Code, or
section 306 of the Veterans’ and Survivors’ Pension
Improvement Act of 1978 [set out as note under sec-
tion 1521 of Title 38]; and

‘“(3) whose annual income, as determined in estab-
lishing that eligibility, is less than the maximum an-
nual rate of pension in effect under section 1541(b) of
title 38, United States Code;

shall be paid an annuity by the Secretary concerned
unless she is eligible to receive an annuity under the
Survivor Benefit Plan established pursuant to clause
(3) of the first section of this Act [this subchapter].
However, such a person who is the widow of a retired
officer of the Public Health Service or the National
Oceanic and Atmospheric Administration, and who
would otherwise be eligible for an annuity under this
section except that she does not qualify for the pension
described in clause (2) of this subsection because the
service of her deceased spouse is not considered active
duty under section 101(21) of title 38, United States
Code, is entitled to an annuity under this section.

‘““(b) The annuity under subsection (a) of this section
shall be in an amount which when added to the widow’s
income determined under subsection (a)(3) of this sec-
tion, plus the amount of any annuity being received
under sections 1431-1436 of title 10, United States Code,
but exclusive of a pension described in subsection (a)(2)
of this section, equals the maximum annual rate of
pension in effect under section 1541(b) of title 38, United
States Code. In addition, the Secretary concerned shall
pay to the widow, described in the last sentence of sub-
section (a) of this section, an amount equal to the pen-
sion she would otherwise have been eligible to receive
under subchapter IITI of chapter 15 of title 38, United
States Code, if the service of her deceased spouse was
considered active duty under section 101(21) of that
title.

‘“(c) The amount of an annuity payable under this
section, although counted as income in determining the
amount of any pension described in subsection (a)(2) of
this section, shall not be considered to affect the
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eligiblity [sic] of the recipient of such annuity for such
pension, even though, as a result of including the
amount of the annuity as income, no amount of such
pension is due.

‘“(d) Subsection 1450(i) and section 1453 as added to
title 10, United States Code, by clause 3 of the first sec-
tion of this Act, are applicable to persons covered by
this section.

‘‘(e)(1) Payment of annuities under this section shall
be made by the Secretary of Veterans Affairs. In mak-
ing such payments, the Secretary shall combine with
the payment under this section payment of any amount
due the same person under section 653(d) of the Na-
tional Defense Authorization Act, Fiscal Year 1989
[Pub. L. 100-456] (10 U.S.C. 1448 note). If appropriate for
administrative convenience (or otherwise determined
appropriate by the Secretary of Veterans Affairs), that
Secretary may combine a payment to any person for
any month under this section (and, if applicable, under
section 653(d) of the National Defense Authorization
Act, Fiscal Year 1989) with any other payment for that
month under laws administered by the Secretary so as
to provide that person with a single payment for that
month.

‘“(2) The Secretary concerned shall annually transfer
to the Secretary of Veterans Affairs such amounts as
may be necessary for payments by the Secretary of
Veterans Affairs under this section and for costs of the
Secretary of Veterans Affairs in administering this sec-
tion. Such transfers shall be made from amounts that
would otherwise be used for payment of annuities by
the Secretary concerned under this section. The au-
thority to make such a transfer is in addition to any
other authority of the Secretary concerned to transfer
funds for a purpose other than the purpose for which
the funds were originally made available. In the case of
a transfer by the Secretary of a military department,
the provisions of section 2215 of title 10, United States
Code, do not apply.

‘(83) The Secretary concerned shall promptly notify
the Secretary of Veterans Affairs of any change in
beneficiaries under this section.”

[Section 638(d) of Pub. L. 104-201 provided that: ‘“The
amendments made by this section [amending section 4
of Pub. L. 92-425, set out above] take effect on July 1,
1997, and apply with respect to payments of benefits for
any month after June 1997.”’]

[Section 942(b) of Pub. L. 98-94 provided that: ‘‘Any
annuity payable by reason of subsection (a) [amending
section 4(a)(1) of Pub. L. 92-425, set out above] shall be
payable only for months after September 1983.”"]

END OF 90-DAY PERIOD WITH RESPECT TO CERTAIN
INDIVIDUALS
The 90-day period, referred to in subsec. (a)(2), (4)(B),
with respect to certain individuals shall be considered
to end on Mar. 31, 1980, see section 208 of Pub. L. 95-397,
set out as a note under section 1447 of this title.

§1448a. Election to discontinue participation:
one-year opportunity after second anniver-
sary of commencement of payment of retired
pay

(a) AUTHORITY.—A participant in the Plan
may, subject to the provisions of this section,
elect to discontinue participation in the Plan at
any time during the one-year period beginning
on the second anniversary of the date on which
payment of retired pay to the participant com-
mences.

(b) CONCURRENCE OF SPOUSE.—

(1) CONCURRENCE REQUIRED.—A married par-
ticipant may not (except as provided in para-
graph (2)) make an election under subsection
(a) without the concurrence of the partici-
pant’s spouse.

(2) EXCEPTIONS.—A participant may make
such an election without the concurrence of
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the participant’s spouse by establishing to the
satisfaction of the Secretary concerned that
one of the conditions specified in section
1448(a)(3)(C) of this title exists.

(3) FORM OF CONCURRENCE.—The concurrence
of a spouse under paragraph (1) shall be made
in such written form and shall contain such
information as may be required under regula-
tions prescribed by the Secretary of Defense.

(c) LIMITATION ON ELECTION WHEN FORMER
SPOUSE COVERAGE IN EFFECT.—The limitation
set forth in section 1450(f)(2) of this title applies
to an election to discontinue participation in
the Plan under subsection (a).

(d) WITHDRAWAL OF ELECTION To DIs-
CONTINUE.—Section 1448(b)(1)(D) of this title ap-
plies to an election under subsection (a).

(e) CONSEQUENCES OF DISCONTINUATION.—Sec-
tion 1448(b)(1)(E) of this title applies to an elec-
tion under subsection (a).

(f) NOTICE TO AFFECTED BENEFICIARIES.—The
Secretary concerned shall notify any former
spouse or other natural person previously des-
ignated under section 1448(b) of this title of an
election to discontinue participation under sub-
section (a).

(g) EFFECTIVE DATE OF ELECTION.—An election
under subsection (a) is effective as of the first
day of the first calendar month following the
month in which the election is received by the
Secretary concerned.

(h) INAPPLICABILITY OF IRREVOCABILITY PROVI-
SIONS.—Paragraphs (4)(B) and (5)(C) of section
1448(a) of this title do not apply to prevent an
election under subsection (a).

(Added Pub. L. 105-85, div. A, title VI, §641(a)(1),
Nov. 18, 1997, 111 Stat. 1797.)

EFFECTIVE DATE

Section 641(c) of Pub. L. 105-85 provided that: ‘‘Sec-
tion 1448a of title 10, United States Code, as added by
subsection (a), shall take effect 180 days after the date
of the enactment of this Act [Nov. 18, 1997].”

TRANSITION PROVISION FOR CURRENT PARTICIPANTS

Section 641(b) of Pub. L. 105-85 provided that: ‘‘Not-
withstanding the limitation on the time for making an
election under section 1448a of title 10, United States
Code (as added by subsection (a)), that is specified in
subsection (a) of such section, a participant in the Sur-
vivor Benefit Plan under subchapter II of chapter 73 of
such title may make an election in accordance with
that section within one year after the effective date of
that section under subsection (c) [set out as an Effec-
tive Date note above] if the second anniversary of the
commencement of payment of retired pay to the par-
ticipant precedes that effective date.”

§ 1449. Mental incompetency of member

(a) ELECTION BY SECRETARY CONCERNED ON BE-
HALF OF MENTALLY INCOMPETENT MEMBER.—If a
person to whom section 1448 of this title applies
is determined to be mentally incompetent by
medical officers of the armed force concerned or
of the Department of Veterans Affairs, or by a
court of competent jurisdiction, an election de-
scribed in subsection (a)(2) or (b) of section 1448
of this title may be made on behalf of that per-
son by the Secretary concerned.

(b) REVOCATION OF ELECTION BY MEMBER.—

(1) AUTHORITY UPON SUBSEQUENT DETERMINA-

TION OF MENTAL COMPETENCE.—If a person for
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whom the Secretary has made an election
under subsection (a) is later determined to be
mentally competent by an authority named in
that subsection, that person may, within 180
days after that determination, revoke that
election.

(2) DEDUCTIONS FROM RETIRED PAY NOT TO BE
REFUNDED.—Any deduction made from retired
pay by reason of such an election may not be
refunded.

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86
Stat. 708; amended Pub. L. 95-397, title II,
§207(a), Sept. 30, 1978, 92 Stat. 848; Pub. L.
101-189, div. A, title XIV, §1407(a)(3), title XVI,
§1621(a)(1), Nov. 29, 1989, 103 Stat. 15688, 1602; Pub.
L. 104-201, div. A, title VI, §634, Sept. 23, 1996, 110
Stat. 2560.)

AMENDMENTS

1996—Pub. L. 104-201 amended section generally. Prior
to amendment, section read as follows: ‘“‘If a person to
whom section 1448 of this title applies is determined to
be mentally incompetent by medical officers of the
armed force concerned or of the Department of Veter-
ans Affairs, or by a court of competent jurisdiction,
any election described in subsection (a)(2) or (b) of sec-
tion 1448 of this title may be made on behalf of that
person by the Secretary concerned. If the person for
whom the Secretary has made an election is later de-
termined to be mentally competent by an authority
named in the first sentence, he may, within 180 days
after that determination revoke that election. Any de-
ductions made from retired pay by reason of such an
election will not be refunded.”

1989—Pub. L. 101-189 substituted ‘‘Department of Vet-
erans Affairs’” for ‘‘Veterans’ Administration” and
struck out ‘‘or retainer” after ‘‘made from retired’’.

1978—Pub. L. 95-397 substituted ‘‘subsection (a)(2) or
(b)” for ‘‘the first sentence of subsection (a), or sub-
section (b)”.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-397 effective Oct. 1, 1978,
and applicable to annuities payable by virtue of amend-
ment for months beginning on or after such date, see
section 210 of Pub. L. 95-397, set out as a note under sec-
tion 1447 of this title.

§1450. Payment of annuity: beneficiaries

(a) IN GENERAL.—Effective as of the first day
after the death of a person to whom section 1448
of this title applies (or on such other day as that
person may provide under subsection (j)), a
monthly annuity under section 1451 of this title
shall be paid to the person’s beneficiaries under
the Plan, as follows:

(1) SURVIVING SPOUSE OR FORMER SPOUSE.—
The eligible surviving spouse or the eligible
former spouse.

(2) SURVIVING CHILDREN.—The surviving de-
pendent children in equal shares, if the eligi-
ble surviving spouse or the eligible former
spouse is dead, dies, or otherwise becomes in-
eligible under this section.

(3) DEPENDENT CHILDREN.—The dependent
children in equal shares if the person to whom
section 1448 of this title applies (with the con-
currence of the person’s spouse, if required
under section 1448(a)(3) of this title) elected to
provide an annuity for dependent children but
not for the spouse or former spouse.

(4) NATURAL PERSON DESIGNATED UNDER ‘‘IN-
SURABLE INTEREST’ COVERAGE.—The natural
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person designated under section 1448(b)(1) of
this title, unless the election to provide an an-
nuity to the natural person has been changed
as provided in subsection (f).

(b) TERMINATION OF ANNUITY FOR DEATH, RE-
MARRIAGE BEFORE AGE 55, ETC.—

(1) GENERAL RULE.—An annuity payable to
the beneficiary terminates effective as of the
first day of the month in which eligibility is
lost.

(2) TERMINATION OF SPOUSE ANNUITY UPON
DEATH OR REMARRIAGE BEFORE AGE 55.—An an-
nuity for a surviving spouse or former spouse
shall be paid to the surviving spouse or former
spouse while the surviving spouse or former
spouse is living or, if the surviving spouse or
former spouse remarries before reaching age
55, until the surviving spouse or former spouse
remarries.

(3) EFFECT OF TERMINATION OF SUBSEQUENT
MARRIAGE BEFORE AGE 55.—If the surviving
spouse or former spouse remarries before
reaching age 55 and that marriage is termi-
nated by death, annulment, or divorce, pay-
ment of the annuity shall be resumed effective
as of the first day of the month in which the
marriage is so terminated. However, if the sur-
viving spouse or former spouse is also entitled
to an annuity under the Plan based upon the
marriage so terminated, the surviving spouse
or former spouse may not receive both annu-
ities but must elect which to receive.

(c) OFFSET FOR AMOUNT OF DEPENDENCY AND
INDEMNITY COMPENSATION.—

(1) REQUIRED OFFSET.—If, upon the death of a
person to whom section 1448 of this title ap-
plies, the surviving spouse or former spouse of
that person is also entitled to dependency and
indemnity compensation under section 1311(a)
of title 38, the surviving spouse or former
spouse may be paid an annuity under this sec-
tion, but only in the amount that the annuity
otherwise payable under this section would ex-
ceed that compensation.

(2) EFFECTIVE DATE OF OFFSET.—A reduction
in an annuity under this section required by
paragraph (1) shall be effective on the date of
the commencement of the period of payment
of such dependency and indemnity compensa-
tion under title 38.

(3) LIMITATION ON RECOUPMENT OF OFFSET
AMOUNT.—Any amount subject to offset under
this subsection that was previously paid to the
surviving spouse or former spouse shall be re-
couped only to the extent that the amount
paid exceeds any amount to be refunded under
subsection (e). In notifying a surviving spouse
or former spouse of the recoupment require-
ment, the Secretary shall provide the spouse
or former spouse—

(A) a single notice of the net amount to be
recouped or the net amount to be refunded,
as applicable, under this subsection or sub-
section (e);

(B) a written explanation of the statutory
requirements for recoupment of the offset
amount and for refund of any applicable
amount deducted from retired pay;

(C) a detailed accounting of how the offset
amount being recouped and retired pay de-
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duction amount being refunded were cal-
culated; and

(D) contact information for a person who
can provide information about the offset
recoupment and retired pay deduction re-
fund processes and answer questions the sur-
viving spouse or former spouse may have
about the requirements, processes, or
amounts.

(d) LIMITATION ON PAYMENT OF ANNUITIES
WHEN COVERAGE UNDER CIVIL SERVICE RETIRE-
MENT ELECTED.—If, upon the death of a person to
whom section 1448 of this title applies, that per-
son had in effect a waiver of that person’s re-
tired pay for the purposes of subchapter III of
chapter 83 of title 5, an annuity under this sec-
tion shall not be payable unless, in accordance
with section 8339(j) of title 5, that person noti-
fied the Office of Personnel Management that he
did not desire any spouse surviving him to re-
ceive an annuity under section 8341(b) of that
title.

(e) REFUND OF AMOUNTS DEDUCTED FROM RE-
TIRED PAY WHEN DIC OFFSET IS APPLICABLE.—

(1) FULL REFUND WHEN DIC GREATER THAN SBP
ANNUITY.—If an annuity under this section is
not payable because of subsection (c), any
amount deducted from the retired pay of the
deceased under section 1452 of this title shall
be refunded to the surviving spouse or former
spouse.

(2) PARTIAL REFUND WHEN SBP ANNUITY RE-
DUCED BY DICc.—If, because of subsection (c),
the annuity payable is less than the amount
established under section 1451 of this title, the
annuity payable shall be recalculated under
that section. The amount of the reduction in
the retired pay required to provide that recal-
culated annuity shall be computed under sec-
tion 1452 of this title, and the difference be-
tween the amount deducted before the com-
putation of that recalculated annuity and the
amount that would have been deducted on the
basis of that recalculated annuity shall be re-
funded to the surviving spouse or former
spouse.

(f) CHANGE IN ELECTION OF INSURABLE INTEREST
OR FORMER SPOUSE BENEFICIARY.—
(1) AUTHORIZED CHANGES.—

(A) ELECTION IN FAVOR OF SPOUSE OR
CHILD.—A person who elects to provide an
annuity to a person designated by him under
section 1448(b) of this title may, subject to
paragraph (2), change that election and pro-
vide an annuity to his spouse or dependent
child.

(B) NoTICE.—The Secretary concerned
shall notify the former spouse or other natu-
ral person previously designated under sec-
tion 1448(b) of this title of any change of
election under subparagraph (A).

(C) PROCEDURES, EFFECTIVE DATE, ETC.—
Any such change of election is subject to the
same rules with respect to execution, rev-
ocation, and effectiveness as are set forth in
section 1448(a)(5) of this title (without re-
gard to the eligibility of the person making
the change of election to make such an elec-
tion under that section). Notwithstanding
the preceding sentence, a change of election

under this subsection to provide an annuity
to a spouse instead of a former spouse may
(subject to paragraph (2)) be made at any
time after the person providing the annuity
remarries without regard to the time limita-
tion in section 1448(a)(5)(B) of this title.

(2) LIMITATION ON CHANGE IN BENEFICIARY
WHEN FORMER SPOUSE COVERAGE IN EFFECT.—A
person who, incident to a proceeding of di-
vorce, dissolution, or annulment, is required
by a court order to elect under section 1448(b)
of this title to provide an annuity to a former
spouse (or to both a former spouse and child),
or who enters into a written agreement
(whether voluntary or required by a court
order) to make such an election, and who
makes an election pursuant to such order or
agreement, may not change that election
under paragraph (1) unless, of the following re-
quirements, whichever are applicable in a par-
ticular case are satisfied:

(A) In a case in which the election is re-
quired by a court order, or in which an
agreement to make the election has been in-
corporated in or ratified or approved by a
court order, the person—

(i) furnishes to the Secretary concerned

a certified copy of a court order which is

regular on its face and which modifies the

provisions of all previous court orders re-
lating to such election, or the agreement
to make such election, so as to permit the
person to change the election; and

(ii) certifies to the Secretary concerned
that the court order is valid and in effect.

(B) In a case of a written agreement that
has not been incorporated in or ratified or
approved by a court order, the person—

(i) furnishes to the Secretary concerned

a statement, in such form as the Secretary

concerned may prescribe, signed by the

former spouse and evidencing the former
spouse’s agreement to a change in the
election under paragraph (1); and

(ii) certifies to the Secretary concerned
that the statement is current and in effect.

(3) REQUIRED FORMER SPOUSE ELECTION TO BE
DEEMED TO HAVE BEEN MADE.—
(A) DEEMED ELECTION UPON REQUEST BY
FORMER SPOUSE.—If a person described in
paragraph (2) or (3) of section 1448(b) of this
title is required (as described in subpara-
graph (B)) to elect under section 1448(b) of
this title to provide an annuity to a former
spouse and such person then fails or refuses
to make such an election, such person shall
be deemed to have made such an election if
the Secretary concerned receives the follow-
ing:
(i) REQUEST FROM FORMER SPOUSE.—A
written request, in such manner as the
Secretary shall prescribe, from the former
spouse concerned requesting that such an
election be deemed to have been made.

(ii) COPY OF COURT ORDER OR OTHER OFFI-
CIAL STATEMENT.—Either—

(I) a copy of the court order, regular on
its face, which requires such election or
incorporates, ratifies, or approves the
written agreement of such person; or
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(IT) a statement from the clerk of the
court (or other appropriate official) that
such agreement has been filed with the
court in accordance with applicable
State law.

(B) PERSONS REQUIRED TO MAKE ELECTION.—
A person shall be considered for purposes of
subparagraph (A) to be required to elect
under section 1448(b) of this title to provide
an annuity to a former spouse if—

(i) the person enters, incident to a pro-
ceeding of divorce, dissolution, or annul-
ment, into a written agreement to make
such an election and the agreement (I) has
been incorporated in or ratified or ap-
proved by a court order, or (II) has been
filed with the court of appropriate juris-
diction in accordance with applicable
State law; or

(ii) the person is required by a court
order to make such an election.

(C) TIME LIMIT FOR REQUEST BY FORMER
SPOUSE.—An election may not be deemed to
have been made under subparagraph (A) in
the case of any person unless the Secretary
concerned receives a request from the
former spouse of the person within one year
of the date of the court order or filing in-
volved.

(D) EFFECTIVE DATE OF DEEMED ELECTION.—
An election deemed to have been made under
subparagraph (A) shall become effective on
the day referred to in section 1448(b)(3)(E)(ii)
of this title.

(4) FORMER SPOUSE COVERAGE MAY BE RE-
QUIRED BY COURT ORDER.—A court order may
require a person to elect (or to enter into an
agreement to elect) under section 1448(b) of
this title to provide an annuity to a former
spouse (or to both a former spouse and child).

(g) LIMITATION ON CHANGING OR REVOKING
ELECTIONS.—
(1) IN GENERAL.—An election under this sec-
tion may not be changed or revoked.
(2) EXCEPTIONS.—Paragraph (1) does not
apply to—
(A) a revocation of an election under sec-
tion 1449(b) of this title; or
(B) a change in an election under sub-
section (f).

(h) TREATMENT OF ANNUITIES UNDER OTHER
LAwWS.—Except as provided in section 1451 of this
title, an annuity under this section is in addi-
tion to any other payment to which a person is
entitled under any other provision of law. Such
annuity shall be considered as income under
laws administered by the Secretary of Veterans
Affairs.

(i) ANNUITIES EXEMPT FROM CERTAIN LEGAL
PROCESS.—Except as provided in subsection
(D(B3)(B), an annuity under this section is not as-
signable or subject to execution, levy, attach-
ment, garnishment, or other legal process.

(j) EFFECTIVE DATE OF RESERVE-COMPONENT
ANNUITIES.—

(1) PERSONS MAKING SECTION 1448(¢) DESIGNA-
TION.—A reserve-component annuity shall be
effective in accordance with the designation
made under section 1448(e) of this title by the
person providing the annuity.

(2) PERSONS DYING BEFORE MAKING SECTION
1448(e) DESIGNATION.—An annuity payable
under section 1448(f) of this title shall be effec-
tive on the day after the date of the death of
the person upon whose service the right to the
annuity is based.

(k) ADJUSTMENT OF SPOUSE OR FORMER SPOUSE

ANNUITY UPON LOSS OF DEPENDENCY AND INDEM-
NITY COMPENSATION.—

(1) READJUSTMENT IF BENEFICIARY 55 YEARS
OF AGE OR MORE.—If a surviving spouse or
former spouse whose annuity has been ad-
justed under subsection (c) subsequently loses
entitlement to dependency and indemnity
compensation under section 1311(a) of title 38
because of the remarriage of the surviving
spouse, or former spouse, and if at the time of
such remarriage the surviving spouse or
former spouse is 55 years of age or more, the
amount of the annuity of the surviving spouse
or former spouse shall be readjusted, effective
on the effective date of such loss of depend-
ency and indemnity compensation, to the
amount of the annuity which would be in ef-
fect with respect to the surviving spouse or
former spouse if the adjustment under sub-
section (¢) had never been made.

(2) REPAYMENT OF AMOUNTS PREVIOUSLY RE-
FUNDED.—

(A) GENERAL RULE.—A surviving spouse or
former spouse whose annuity is readjusted
under paragraph (1) shall repay any amount
refunded under subsection (e) by reason of
the adjustment under subsection (c).

(B) INTEREST REQUIRED IF REPAYMENT NOT A
LUMP sUM.—If the repayment is not made in
a lump sum, the surviving spouse or former
spouse shall pay interest on the amount to
be repaid. Such interest shall commence on
the date on which the first such payment is
due and shall be applied over the period dur-
ing which any part of the repayment re-
mains to be paid.

(C) MANNER OF REPAYMENT; RATE OF INTER-
EST.—The manner in which such repayment
shall be made, and the rate of any such in-
terest, shall be prescribed in regulations
under section 1455 of this title.

(D) DEPOSIT OF AMOUNTS REPAID.—AnN
amount repaid under this paragraph (includ-
ing any such interest) received by the Sec-
retary of Defense shall be deposited into the
Department of Defense Military Retirement
Fund. Any other amount repaid under this
paragraph shall be deposited into the Treas-
ury as miscellaneous receipts.

(I) PARTICIPANTS IN THE PLAN WHO ARE MISS-

ING.—

(1) AUTHORITY TO PRESUME DEATH OF MISSING
PARTICIPANT.—

(A) IN GENERAL.—Upon application of the
beneficiary of a participant in the Plan who
is missing, the Secretary concerned may de-
termine for purposes of this subchapter that
the participant is presumed dead.

(B) PARTICIPANT WHO IS MISSING.—A par-
ticipant in the Plan is considered to be miss-
ing for purposes of this subsection if—

(i) the retired pay of the participant has
been suspended on the basis that the par-
ticipant is missing; or
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(ii) in the case of a participant in the
Plan who would be eligible for reserve-
component retired pay but for the fact
that he is under 60 years of age, his retired
pay, if he were entitled to retired pay,
would be suspended on the basis that he is
missing.

(C) REQUIREMENTS APPLICABLE TO PRESUMP-
TION OF DEATH.—Any such determination
shall be made in accordance with regula-
tions prescribed under section 1455 of this
title. The Secretary concerned may not
make a determination for purposes of this
subchapter that a participant who is missing
is presumed dead unless the Secretary finds
that—

(i) the participant has been missing for
at least 30 days; and

(ii) the circumstances under which the
participant is missing would lead a reason-
ably prudent person to conclude that the
participant is dead.

(2) COMMENCEMENT OF ANNUITY.—Upon a de-
termination under paragraph (1) with respect
to a participant in the Plan, an annuity other-
wise payable under this subchapter shall be
paid as if the participant died on the date as
of which the retired pay of the participant was
suspended.

(3) EFFECT OF PERSON NOT BEING DEAD.—

(A) TERMINATION OF ANNUITY.—If, after a
determination under paragraph (1), the Sec-
retary concerned determines that the par-
ticipant is alive—

(i) any annuity being paid under this
subchapter by reason of this subsection
shall be terminated; and

(ii) the total amount of any annuity pay-
ments made by reason of this subsection
shall constitute a debt to the United
States.

(B) COLLECTION FROM PARTICIPANT OF ANNU-
ITY AMOUNTS ERRONEOUSLY PAID.—A debt
under subparagraph (A)(ii) may be collected
or offset—

(i) from any retired pay otherwise pay-
able to the participant;

(ii) if the participant is entitled to com-
pensation under chapter 11 of title 38, from
that compensation; or

(iii) if the participant is entitled to any
other payment from the United States,
from that payment.

(C) COLLECTION FROM BENEFICIARY.—If the
participant dies before the full recovery of
the amount of annuity payments described
in subparagraph (A)(ii) has been made by the
United States, the remaining amount of
such annuity payments may be collected
from the participant’s beneficiary under the
Plan if that beneficiary was the recipient of
the annuity payments made by reason of
this subsection.

(m) SPECIAL SURVIVOR INDEMNITY ALLOW-

ANCE.—

(1) PROVISION OF ALLOWANCE.—The Secretary
concerned shall pay a monthly special sur-
vivor indemnity allowance under this sub-
section to the surviving spouse or former
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spouse of a member of the uniformed services
to whom section 1448 of this title applies if—

(A) the surviving spouse or former spouse
is entitled to dependency and indemnity
compensation under section 1311(a) of title
38;

(B) except for subsection (c) of this sec-
tion, the surviving spouse or former spouse
is eligible for an annuity by reason of a par-
ticipant in the Plan under subsection (a)(1)
of section 1448 of this title or by reason of
coverage under subsection (d) of such sec-
tion; and

(C) the eligibility of the surviving spouse
or former spouse for an annuity as described
in subparagraph (B) is affected by subsection
(c) of this section.

(2) AMOUNT OF PAYMENT.—Subject to para-
graph (3), the amount of the allowance paid to
an eligible survivor under paragraph (1) for a
month shall be equal to—

(A) for months during fiscal year 2009, $50;
(B) for months during fiscal year 2010, $60;
(C) for months during fiscal year 2011, $70;
(D) for months during fiscal year 2012, $80;
(E) for months during fiscal year 2013, $90;
(F) for months during fiscal year 2014, $150;
(G) for months during fiscal year 2015, $200;
(H) for months during fiscal year 2016, $275;
and
(I) for months during fiscal year 2017, $310.

(3) LIMITATION.—The amount of the allow-
ance paid to an eligible survivor under para-
graph (1) for any month may not exceed the
amount of the annuity for that month that is
subject to offset under subsection (c).

(4) STATUS OF PAYMENTS.—An allowance paid
under this subsection does not constitute an
annuity, and amounts so paid are not subject
to adjustment under any other provision of
law.

(5) SOURCE OF FUNDS.—The special survivor
indemnity allowance shall be paid from
amounts in the Department of Defense Mili-
tary Retirement Fund established under sec-
tion 1461 of this title.

(6) EFFECTIVE DATE AND DURATION.—This sub-
section shall only apply with respect to the
month beginning on October 1, 2008, and subse-
quent months through the month ending on
September 30, 2017. Effective on October 1,
2017, the authority provided by this subsection
shall terminate. No special survivor indemnity
allowance may be paid to any person by reason
of this subsection for any period before Octo-
ber 1, 2008, or beginning on or after October 1,
2017.

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86
Stat. 708; amended Pub. L. 94-496, §1(3), (4), Oct.
14, 1976, 90 Stat. 2375; Pub. L. 95-397, title II,
§§203, 207(b), (c), Sept. 30, 1978, 92 Stat. 845, 848;
Pub. L. 97-22, §11(a)(3), July 10, 1981, 95 Stat. 137;
Pub. L. 97-252, title X, §1003(c), (d), Sept. 8, 1982,
96 Stat. 736; Pub. L. 98-94, title IX, §941(a)(3),
(c)(3), Sept. 24, 1983, 97 Stat. 6563; Pub. L. 98-525,
title VI, §§642(b), 644, Oct. 19, 1984, 98 Stat. 2546,
2548; Pub. L. 99-145, title VII, §§713(b), 717, 718,
719(4)—(6), (8)(A), 722, T23(a), (b)(1), title XIII,
§1303(a)(11), Nov. 8, 1985, 99 Stat. 672, 674677, 739;
Pub. L. 99-661, div. A, title VI, §§641(a), (b)(2), (3),
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643(a), title XIII, §1343(a)(8)(C), Nov. 14, 1986, 100
Stat. 3885, 3886, 3992; Pub. L. 100-26, §3(3), Apr. 21,
1987, 101 Stat. 273; Pub. L. 100-180, div. A, title
VI, §636(a), Dec. 4, 1987, 101 Stat. 1106; Pub. L.
100-224, §5(b)(1), Dec. 30, 1987, 101 Stat. 1538; Pub.
L. 101-189, div. A, title XIV, §1407(a)(2)-(4), title
XVI, §1621(a)(1), Nov. 29, 1989, 103 Stat. 1588, 1602;
Pub. L. 103-337, div. A, title X, §1070(e)(3), Oct. 5,
1994, 108 Stat. 2859; Pub. L. 104-201, div. A, title
VI, §634, Sept. 23, 1996, 110 Stat. 2561; Pub. L.
105-85, div. A, title VI, §642(a), Nov. 18, 1997, 111
Stat. 1799; Pub. L. 105-261, div. A, title VI,
§643(b), Oct. 17, 1998, 112 Stat. 2048; Pub. L.
106-398, §1 [[div. A], title VI, §655(c)(4)], Oct. 30,
2000, 114 Stat. 1654, 1654A-166; Pub. L. 110-181,
div. A, title VI, §§643(a), 644, Jan. 28, 2008, 122
Stat. 157, 168; Pub. L. 110-417, [div. A], title VI,
§631(a), Oct. 14, 2008, 122 Stat. 4492; Pub. L.
111-31, div. B, title II, §201, June 22, 2009, 123
Stat. 1857.)

AMENDMENTS

2009—Subsec. (m)(2)(F) to (I). Pub. L. 111-31, §201(a),
added subpars. (F) to (I) and struck out former subpar.
(F') which read as follows: ‘‘for months after fiscal year
2013, $100.”

Subsec. (m)(6). Pub. L. 111-31, §201(b), substituted
‘“September 30, 2017 for ‘‘February 28, 2016’ and sub-
stituted ‘“‘October 1, 2017 for ‘“‘March 1, 2016”° in two
places.

2008—Subsec. (c)(3). Pub. L. 110-181, §643(a), added par.
).

Subsec. (m). Pub. L. 110-181, §644, added subsec. (m).

Subsec. (m)(1)(B). Pub. L. 110-417 substituted ‘‘sub-
section (a)(1) of section 1448 of this title or by reason of
coverage under subsection (d) of such section’ for ‘‘sec-
tion 1448(a)(1) of this title”.

2000—Subsec. (j)(1). Pub. L. 106-398 substituted ‘A re-
serve-component annuity shall be effective in accord-
ance with the designation made under section 1448(e) of
this title by the person providing the annuity.”’ for ‘““‘An
annuity elected by a person providing a reserve-compo-
nent annuity shall be effective in accordance with the
designation made by such person under section 1448(e)
of this title.”

1998—Subsec. ()(3)(D). Pub. L. 105-261 substituted
‘“‘the day referred to in section 1448(b)(3)(E)(ii) of this
title”’ for ‘‘the first day of the first month which begins
after the date of the court order or filing involved’’.

1997—Subsec. (£)(1)(C). Pub. L. 105-85 inserted at end
“Notwithstanding the preceding sentence, a change of
election under this subsection to provide an annuity to
a spouse instead of a former spouse may (subject to
paragraph (2)) be made at any time after the person
providing the annuity remarries without regard to the
time limitation in section 1448(a)(5)(B) of this title.”

1996—Pub. L. 104201 amended section generally, re-
vising and restating provisions relating to payment of
annuities and beneficiaries and inserting subsec., par.,
and subpar. headings.

1994—Subsecs. (¢), (k)(1). Pub. L. 103-337 substituted
‘“‘section 1311(a) of title 38"’ for ‘‘section 411(a) of title
387,

1989—Subsec. (f)(3)(B). Pub. L. 101-189, §1407(a)(4), sub-
stituted ‘‘within one year of the date of the court order
or filing involved” for ‘‘before October 1, 1985, or within
one year of the date of the court order or filing in-
volved, whichever is later’.

Subsec. (h). Pub. L. 101-189, §1621(a)(1), substituted
“Department of Veterans Affairs’” for ‘‘Veterans’ Ad-
ministration”.

Subsec. (I)(1). Pub. L. 101-189, §1407(a)(2), substituted
“‘reserve-component retired pay’’ for ‘‘retired pay under
chapter 67 of this title”.

Subsec. (1)(2). Pub. L. 101-189, §1407(a)(3), struck out
“or retainer’ after ‘‘of which the retired”.

1987—Subsec. (b). Pub. L. 100-26, §3(3), made technical
amendment to directory language of Pub. L. 99-661,
§643(a). See 1986 Amendment note below.
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Subsec. (f)(3)(A). Pub. L. 100-224 struck out second of
two commas after ‘‘required by a court order to make
such an election”.

Subsec. (k)(1). Pub. L. 100-180 substituted ‘55 years of
age’’ for ‘60 years of age’’.

1986—Subsec. (b). Pub. L. 99-661, §643(a), as amended
by Pub. L. 100-26, §3(3), substituted ‘‘age 55’ for ‘‘age
60’ in two places.

Subsec. (¢). Pub. L. 99-661, §1343(a)(8)(C), substituted
‘“‘entitled to dependency and indemnity compensation”
for ‘“‘entitled to compensation’’.

Subsec. (f)(2). Pub. L. 99-661, §641(b)(2)(A), substituted
‘‘is required by a court order to elect under section
1448(b) of this title to provide an annuity to a former
spouse (or to both a former spouse and child), or who
enters into a written agreement (whether voluntary or
required by a court order) to make such an election,
and who makes an election pursuant to such order or
agreement,” for ‘‘enters into a voluntary written
agreement to elect under section 1448(b) of this title to
provide an annuity to a former spouse and who makes
an election pursuant to such agreement’.

Subsec. (f)(2)(A). Pub. L. 99-661, §641(b)(2)(B), sub-
stituted ‘‘in a case in which the election is required by
a court order, or in which an agreement to make the
election” for ‘‘in a case in which such agreement’’.

Subsec. (£)(2)(A)(@). Pub. L. 99-661, §641(b)(2)(C), sub-
stituted ‘‘relating to such election, or the agreement to
make such election,” for ‘‘relating to the agreement to
make such election”.

Subsec. (f)(2)(B). Pub. L. 99-661, §641(b)(2)(D), sub-
stituted ‘“‘of a written agreement that’ for ‘“‘in which
such agreement’’.

Subsec. (£)(3)(A). Pub. L. 99-661, §641(b)(3), struck out
‘“‘voluntary’ before ‘‘written agreement’ in two places,
inserted ‘‘or if such person is required by a court order
to make such an election,” after ‘‘applicable’’ and in-
serted ‘‘requires such election or’ after ‘‘on its face,
which”’.

Subsec. (f)(4). Pub. L. 99-661, §641(a), amended par. (4)
generally. Prior to amendment, par. (4) read as follows:
‘““Nothing in this chapter authorizes any court to order
any person to elect under section 1448(b) of this title to
provide an annuity to a former spouse unless such per-
son has voluntarily agreed in writing to make such
election.”

1985—Subsec. (a)(1), (2). Pub. L. 99-145, §723(a)(1), in-
serted ‘‘or the eligible former spouse’ after ‘“‘widow or
widower’’.

Subsec. (a)(3). Pub. L. 99-145, §723(a)(2), inserted
‘‘(with the concurrence of the person’s spouse, if re-
quired under section 1448(a)(3) of this title)’’ after ‘‘title
applies’’, and ‘‘or former spouse’’ after ‘‘the spouse’.

Subsec. (a)(4). Pub. L. 99-145, §723(a)(3), struck out
‘“‘former spouse or other’” before ‘‘natural person’ in
two places.

Subsec. (b). Pub. L. 99-145, §723(b)(1), substituted
‘“‘widow, widower, or former spouse’ for ‘‘widow or wid-
ower’’ in eight places.

Pub. L. 99-145, §719(4), substituted ‘‘under the Plan”’
for ‘“‘under this section’.

Subsec. (c). Pub. L. 99-145, §723(b)(1), substituted
‘“‘widow, widower, or former spouse’ for ‘widow or wid-
ower’’ in two places.

Pub. L. 99-145, §718, inserted provision respecting the
effective date of the dependency and indemnity com-
pensation offset.

Subsec. (d). Pub. L. 99-145, § 719(8)(A), substituted ‘‘re-
tired pay’’ for ‘‘retired or retainer pay’’.

Subsec. (e). Pub. L. 99-145, §719(8)(A), substituted ‘‘re-
tired pay”’ for ‘‘retired or retainer pay’ in two places.

Pub. L. 99-145, §723(b)(1), substituted ‘‘widow, wid-
ower, or former spouse’ for ‘“‘widow or widower’ in two
places.

Subsec. (f)(3)(A). Pub. L. 99-145, §722(1), inserted ‘‘or
has been filed with the court of appropriate jurisdiction
in accordance with applicable State law’ after ‘“‘by a
court order’” and ‘‘or receives a statement from the
clerk of the court (or other appropriate official) that
such agreement has been filed with the court in accord-
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ance with applicable State law’’ after ‘‘voluntary writ-
ten agreement of such person’’.

Subsec. ()(3)(B), (C). Pub. L. 99-145, §722(2), inserted
“or filing”’ after ‘‘court order”.

Subsec. (i). Pub. L. 99-145, §1303(a)(11)(A), substituted
“‘subsection (1)(3)(B)”’ for ‘‘subsection (I).

Subsec. (j). Pub. L. 99-145, § 719(5), substituted ‘‘a per-
son providing a reserve-component annuity’ for ‘‘any
person providing an annuity by virtue of eligibility
under section 1448(a)(1)(B) of this title’ .

Pub. L. 99-145, §713(b), inserted provision respecting
the effective date of an annuity payable under section
1448(f) of this title.

Subsec. (k). Pub. L. 99-145, §723(b)(1), substituted
“widow, widower, or former spouse’’ for ‘‘widow or wid-
ower’’ wherever appearing.

Subsec. (k)(1). Pub. L. 99-145, §717(1), (2), designated
existing provisions as par. (1) and substituted ‘‘had
never been made.”’ for ‘‘had never been made, but such
readjustment may not be made until the widow or wid-
ower repays any amount refunded under subsection (e)
by reason of the adjustment under subsection (c).”

Subsec. (k)(2). Pub. L. 99-145, §717(3), added par. (2).

Subsec. (I)(1). Pub. L. 99-145, §719(6)(A), (8)(A), sub-
stituted in first sentence ‘‘the Plan’ for ‘‘the plan” in
two places, and substituted ‘‘retired pay’ for ‘‘retired
or retainer pay’’ before ‘‘has been suspended’’.

Subsec. (1)(2). Pub. L. 99-145, §719(6)(B), struck out
‘‘the provision of”’ before ‘‘this subchapter”’.

Subsec. (1)(3)(A). Pub. L. 99-145, §1303(a)(11)(B), struck
out ‘“‘(notwithstanding subsection (h))”’ before ‘“‘may be
collected”.

Subsec. (D(3)(A)({). Pub. L. 99-145, §719(8)(A), sub-
stituted ‘“‘retired pay’’ for ‘‘retried or retainer pay’’.

1984—Subsec. (£)(3), (4). Pub. L. 98-525, §644, added par.
(3) and redesignated former par. (3) as (4).

Subsec. (). Pub. L. 98-525, §642(b)(1), substituted ‘‘Ex-
cept as provided in subsection (1), an’ for ‘““‘An’’.

Subsec. (I). Pub. L. 98-525, §642(b)(2), added subsec. ().

1983—Subsec. (a)(4). Pub. L. 98-94, §941(a)(3)(A), struck
out ‘“‘at the time the person to whom section 1448 ap-
plies became entitled to retired or retainer pay’’ after
‘‘section 1448(b) of this title”.

Subsec. (£)(1). Pub. L. 98-94, §941(a)(3)(B), inserted
“(without regard to the eligibility of the person mak-
ing the change of election to make an election under
such section)”’ after ‘‘section 1448(a)(5) of this title’ .

Pub. L. 98-94, §941(c)(3)(A), struck out ‘‘of this sub-
section” after ‘‘subject to paragraph (2).

Subsec. (f)(2). Pub. L. 98-94, §941(c)(3)(B), substituted
‘“‘or annulment,” for ‘““annulment, or legal separation,”.

1982—Subsec. (a)(4). Pub. L. 97-252, §1003(c), sub-
stituted ‘‘former spouse or other natural person” for
“natural person’ and ‘‘unless the election to provide an
annuity to the former spouse or other natural person
has been changed as provided in subsection (f)”’ for ‘‘if
there is no eligible beneficiary under clause (1) or
clause (2)”.

Subsec. (f). Pub. L. 97-252, §1003(d), designated exist-
ing provisions as par. (1), substituted ‘“A person who
elects to provide an annuity to a person designated by
him under section 1448(b) of this title may, subject to
paragraph (2) of this subsection,” for ‘‘An unmarried
person who elects to provide an annuity to a person
designated by him under subsection (a)(4), but who
later marries or acquires a dependent child,”’, inserted
provision that the Secretary concerned notify the
former spouse or such other natural person previously
designated under section 1448(b) of any such change in
election, and added pars. (2) and (3).

1981—Subsec. (d). Pub. L. 97-22 substituted ‘‘Office of
Personnel Management’ for ‘‘Civil Service Commis-
sion”.

1978—Subsec. (a). Pub. L. 95-397, §203(1), inserted ‘‘(or
on such other day as he may provide under subsection
(j))” after ‘““death of a person to whom section 1448 of
this title applies’.

Subsec. (d). Pub. L. 95-397, §207(b), substituted ‘‘sec-
tion 8339(j)”’ for ‘‘section 8339(i)”.

Subsec. (f). Pub. L. 95-397, §207(c), substituted ‘‘sec-
tion 1448(a)(5)”’ for ‘‘the last three sentences of section
1448(a)”.
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Subsecs. (j), (k). Pub. L. 95-397, §203(2), added subsecs.
() and (k).

1976—Subsec. (a)(3), (4). Pub. L. 94-496, §1(3), added
par. (3) and redesignated former par. (3) as (4).

Subsec. (f). Pub. L. 94-496, §1(4), substituted ‘‘(a)(4)”
for ““(a)(3)”.

EFFECTIVE DATE OF 2008 AMENDMENT

Pub. L. 110-417, [div. A], title VI, §631(b), Oct. 14, 2008,
122 Stat. 4492, provided that: “The amendment made by
subsection (a) [amending this section] shall apply with
respect to the month beginning on October 1, 2008, and
subsequent months as provided by paragraph (6) of sub-
section (m) of section 1450 of title 10, United States
Code, as added by section 644 of the National Defense
Authorization Act for Fiscal Year 2008 [Pub. L.
110-181].”

Pub. L. 110-181, div. A, title VI, §643(b), Jan. 28, 2008,
122 Stat. 157, provided that: ‘‘Paragraph (3) of sub-
section (c) of section 1450 of title 10, United States
Code, as added by subsection (a), shall apply with re-
spect to the recoupment on or after April 1, 2008, of
amounts subject to offset under such subsection.”

EFFECTIVE DATE OF 1997 AMENDMENT

Section 642(b) of Pub. L. 105-85 provided that: ‘“The
amendment made by subsection (a) [amending this sec-
tion] shall apply with respect to marriages occurring
before, on, or after the date of the enactment of this
Act [Nov. 18, 1997].”

EFFECTIVE DATE OF 1987 AMENDMENTS

Section 636(b) of Pub. L. 100-180 provided that: ‘“The
amendment made by subsection (a) [amending this sec-
tion] shall apply as if included in the amendments
made by section 643(a) of the National Defense Author-
ization Act for Fiscal Year 1987 (Public Law 99-661; 100
Stat. 3886) [amending this section].”

Amendment by Pub. L. 100-26 applicable as if in-
cluded in Pub. L. 99-661 when enacted on Nov. 14, 1986,
see section 12(a) of Pub. L. 100-26, set out as a note
under section 776 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Section 641(c) of Pub. L. 99-661 provided that: ‘“The
amendments made by this section [amending this sec-
tion and section 1448 of this title] apply to court orders
issued on or after the date of the enactment of this Act
[Nov. 14, 1986].”

Section 643(b) of Pub. L. 99-661 provided that: ‘“The
amendments made by subsection (a) [amending this
section] shall apply with respect to remarriages that
occur on or after the date of the enactment of this Act
[Nov. 14, 1986], but only with respect to payments for
periods after the date of the enactment of this Act.”

EFFECTIVE DATE OF 1985 AMENDMENT

Amendment by title VII of Pub. L. 99-145 effective
Mar. 1, 1986, with prohibition against accrual of bene-
fits to any person by reason of the enactment of such
title VII for any period before Mar. 1, 1986, see section
731 of Pub. L. 99-145, set out as a note under section 1447
of this title.

EFFECTIVE DATE OF 1982 AMENDMENT; TRANSITION
PROVISIONS

Amendment by Pub. L. 97-252 effective Feb. 1, 1983,
and applicable to persons becoming eligible to partici-
pate in Survivor Benefit Plan provided for in this sub-
chapter before, on, or after Feb. 1, 1983, see section 1006
of Pub. L. 97-252, set out as an Effective Date; Transi-
tion Provisions note under section 1408 of this title.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-397 effective Oct. 1, 1978,
and applicable to annuities payable by virtue of amend-
ment for months beginning on or after such date, see
section 210 of Pub. L. 95-397, set out as a note under sec-
tion 1447 of this title.
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EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by Pub. L. 94-496 effective Sept. 21, 1972,
see section 3 of Pub. L. 94496, set out as a note under
section 1447 of this title.

RECOMPUTATION OF ANNUITIES

Pub. L. 108-375, div. A, title VI, §644(c), Oct. 28, 2004,
118 Stat. 1961, as amended by Pub. L. 110-417, [div. A],
title VI, §632, Oct. 14, 2008, 122 Stat. 4493, provided that:

‘(1) PERIODIC RECOMPUTATION REQUIRED.—Effective on
the first day of each month specified in paragraph (2)—

““(A) each annuity under section 1450 of title 10,

United States Code, that commenced before that

month, is computed under a provision of section 1451

of that title amended by subsection (a), and is pay-

able for that month shall be recomputed so as to be
equal to the amount that would be in effect if the
percent applicable for that month under that provi-
sion, as so amended, had been used for the initial
computation of the annuity; and

‘“(B) each supplemental survivor annuity under

[former] section 1457 of such title that commenced
before that month and is payable for that month
shall be recomputed so as to be equal to the amount
that would be in effect if the percent applicable for
that month under that section, as amended by this
section, had been used for the initial computation of
the supplemental survivor annuity.

‘(2) TIME FOR RECOMPUTATION.—The requirement
under paragraph (1) for recomputation of certain annu-
ities applies with respect to the following months:

““(A) October 2005.
“(B) April 2006.
¢(C) April 2007.
‘(D) April 2008.

‘(3) SAVINGS PROVISION.—If, as a result of the re-
computation of annuities under section 1450 of title 10,
United States Code, and supplemental survivor annu-
ities under [former] section 1457 of such title, as re-
quired by paragraph (1), the total amount of both annu-
ities to be paid to an annuitant for a month would be
less (because of the offset required by section 1450(c) of
such title for dependency and indemnity compensation)
than the amount that would be paid to the annuitant
in the absence of recomputation, the Secretary of De-
fense shall take such actions as are necessary to adjust
the annuity amounts to eliminate the reduction.”

[Pub. L. 110-417, [div. A], title VI, §632, Oct. 14, 2008,
122 Stat. 4493, provided that the amendment made by
that section to section 644(c) of Pub. L. 108-375, set out
above, is effective as of Oct. 28, 2004, and as if included
in section 644(c) of Pub. L. 108-375 as enacted.]

EFFECTUATION OF INTENDED SBP ANNUITY FOR FORMER
SPOUSE WHEN NOT ELECTED BY REASON OF UN-
TIMELY DEATH OF RETIREE

Pub. L. 106-65, div. A, title VI, §657, Oct. 5, 1999, 113
Stat. 668, as amended by Pub. L. 106-398, §1 [[div. A],
title X, §1087(c)(1)(D)], Oct. 30, 2000, 114 Stat. 1654,
1664A-292, provided that:

‘‘(a) CASES NOT COVERED BY EXISTING AUTHORITY.—
Paragraph (3) of section 1450(f) of title 10, United States
Code, as in effect on the date of the enactment of this
Act [Oct. 5, 1999], shall apply in the case of a former
spouse of any person referred to in that paragraph
who—

‘(1) incident to a proceeding of divorce, dissolution,
or annulment—

‘“(A) entered into a written agreement on or after
August 19, 1983, to make an election under section
1448(b) of such title to provide an annuity to the
former spouse (the agreement thereafter having
been incorporated in or ratified or approved by a
court order or filed with the court of appropriate
jurisdiction in accordance with applicable State
law); or

‘(B) was required by a court order dated on or
after such date to make such an election for the
former spouse; and
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‘“(2) before making the election, died within 21 days
after the date of the agreement referred to in para-
graph (1)(A) or the court order referred to in para-
graph (1)(B), as the case may be.

“(b) ADJUSTED TIME LIMIT FOR REQUEST BY FORMER
SPOUSE.—For the purposes of paragraph (3)(C) of sec-
tion 1450(f) of title 10, United States Code, a court order
or filing referred to in subsection (a)(1) of this section
that is dated before October 19, 1984, shall be deemed to
be dated on the date of the enactment of this Act [Oct.
5, 1999].”

[Pub. L. 106-398, §1 [[div. A], title X, §1087(c)(2)], Oct.
30, 2000, 114 Stat. 1654, 1654A-292, provided that: ‘“‘In the
case of any former spouse to whom paragraph (3) of sec-
tion 1450(f) of title 10, United States Code, applies by
reason of the amendment made by paragraph (1)(D)
[amending section 657 of Pub. L. 106-65, set out above],
the provisions of subsection (b) of section 657 of the Na-
tional Defense Authorization Act for Fiscal Year 2000
[Pub. L. 106-65, set out above] shall be applied by using
the date of the enactment of this Act [Oct. 30, 20001,
rather than the date of the enactment of that Act [Oct.
5, 1999].”’]

§ 1451. Amount of annuity

(a) COMPUTATION OF ANNUITY FOR A SPOUSE,
FORMER SPOUSE, OR CHILD.—

(1) STANDARD ANNUITY.—In the case of a
standard annuity provided to a beneficiary
under section 1450(a) of this title (other than
under section 1450(a)(4)), the monthly annuity
payable to the beneficiary shall be determined
as follows:

(A) BENEFICIARY UNDER 62 YEARS OF AGE.—

If the beneficiary is under 62 years of age or

is a dependent child when becoming entitled

to the annuity, the monthly annuity shall be
the amount equal to 55 percent of the base
amount.

(B) BENEFICIARY 62 YEARS OF AGE OR

OLDER.—

(i) GENERAL RULE.—If the beneficiary
(other than a dependent child) is 62 years
of age or older when becoming entitled to
the annuity, the monthly annuity shall be
the amount equal to the product of the
base amount and the percent applicable to
the month, as follows:

(I) For a month before October 2005,
the applicable percent is 35 percent.

(IT) For months after September 2005
and before April 2006, the applicable per-
cent is 40 percent.

(ITT) For months after March 2006 and
before April 2007, the applicable percent
is 45 percent.

(IV) For months after March 2007 and
before April 2008, the applicable percent
is 50 percent.

(V) For months after March 2008, the
applicable percent is 55 percent.

(ii) RULE IF BENEFICIARY ELIGIBLE FOR SO-
CIAL SECURITY OFFSET COMPUTATION.—If the
beneficiary is eligible to have the annuity
computed under subsection (e) and if com-
putation of the annuity under that sub-
section is more favorable to the bene-
ficiary than computation under clause (i),
the annuity shall be computed under that
subsection rather than under clause (i).

(2) RESERVE-COMPONENT ANNUITY.—In the
case of a reserve-component annuity provided
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to a beneficiary under section 1450(a) of this
title (other than under section 1450(a)(4)), the
monthly annuity payable to the beneficiary
shall be determined as follows:
(A) BENEFICIARY UNDER 62 YEARS OF AGE.—
If the beneficiary is under 62 years of age or
is a dependent child when becoming entitled
to the annuity, the monthly annuity shall be
the amount equal to a percentage of the base
amount that—
(i) is less than 55 percent; and
(ii) is determined under subsection (f).

(B) BENEFICIARY 62 YEARS OF AGE OR
OLDER.—

(i) GENERAL RULE.—If the beneficiary
(other than a dependent child) is 62 years
of age or older when becoming entitled to
the annuity, the monthly annuity shall be
the amount equal to a percentage of the
base amount that—

(I) is less than the percent specified
under subsection (a)(1)(B)(i) as being ap-
plicable for the month; and

(IT) is determined under subsection (f).

(ii) RULE IF BENEFICIARY ELIGIBLE FOR SO-
CIAL SECURITY OFFSET COMPUTATION.—If the
beneficiary is eligible to have the annuity
computed under subsection (e) and if, at
the time the beneficiary becomes entitled
to the annuity, computation of the annu-
ity under that subsection is more favor-
able to the beneficiary than computation
under clause (i), the annuity shall be com-
puted under that subsection rather than
under clause (i).

(b) INSURABLE INTEREST BENEFICIARY.—

(1) STANDARD ANNUITY.—In the case of a
standard annuity provided to a beneficiary
under section 1450(a)(4) of this title, the
monthly annuity payable to the beneficiary
shall be the amount equal to 55 percent of the
retired pay of the person who elected to pro-
vide the annuity after the reduction in that
pay in accordance with section 1452(c) of this
title.

(2) RESERVE-COMPONENT ANNUITY.—In the
case of a reserve-component annuity provided
to a beneficiary under section 1450(a)(4) of this
title, the monthly annuity payable to the ben-
eficiary shall be the amount equal to a per-
centage of the retired pay of the person who
elected to provide the annuity after the reduc-
tion in such pay in accordance with section
1452(c) of this title that—

(A) is less than 55 percent; and
(B) is determined under subsection (f).

(3) COMPUTATION OF RESERVE-COMPONENT AN-
NUITY WHEN PARTICIPANT DIES BEFORE AGE 60.—
For the purposes of paragraph (2), a person—

(A) who provides an annuity that is deter-
mined in accordance with that paragraph;

(B) who dies before becoming 60 years of
age; and

(C) who at the time of death is otherwise
entitled to retired pay,

shall be considered to have been entitled to re-
tired pay at the time of death. The retired pay
of such person for the purposes of such para-
graph shall be computed on the basis of the
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rates of basic pay in effect on the date on
which the annuity provided by such person is
to become effective in accordance with the
designation of such person under section
1448(e) of this title.

(c) ANNUITIES FOR SURVIVORS OF CERTAIN PER-

SONS DYING DURING A PERIOD OF SPECIAL ELIGI-
BILITY FOR SBP.—

(1) IN GENERAL.—In the case of an annuity
provided under section 1448(d) or 1448(f) of this
title, the amount of the annuity shall be de-
termined as follows:

(A) BENEFICIARY UNDER 62 YEARS OF AGE.—
If the person receiving the annuity is under
62 years of age or is a dependent child when
the member or former member dies, the
monthly annuity shall be the amount equal
to b5 percent of the retired pay to which the
member or former member would have been
entitled if the member or former member
had been entitled to that pay when he died
determined as follows:

(i) In the case of an annuity provided
under section 1448(d) of this title (other
than in a case covered by clause (ii)), such
retired pay shall be computed as if the
member had been retired under section
1201 of this title on the date of the mem-
ber’s death with a disability rated as total.

(ii) In the case of an annuity provided
under section 1448(d)(1)(A) of this title by
reason of the death of a member not in
line of duty, such retired pay shall be com-
puted based upon the member’s years of
active service when he died.

(iii) In the case of an annuity provided
under section 1448(f) of this title, such re-
tired pay shall be computed based upon the
member or former member’s years of ac-
tive service when he died computed under
section 12733 of this title.

(B) BENEFICIARY 62 YEARS OF AGE OR
OLDER.—

(i) GENERAL RULE.—If the person receiv-
ing the annuity (other than a dependent
child) is 62 years of age or older when the
member or former member dies, the
monthly annuity shall be the amount
equal to the applicable percent of the re-
tired pay to which the member or former
member would have been entitled as deter-
mined under subparagraph (A). The per-
cent applicable for a month under the pre-
ceding sentence is the percent specified
under subsection (a)(1)(B)(i) as being appli-
cable for that month.

(i) RULE IF BENEFICIARY ELIGIBLE FOR SO-
CIAL SECURITY OFFSET COMPUTATION.—If the
beneficiary is eligible to have the annuity
computed under subsection (e) and if com-
putation of the annuity under that sub-
section is more favorable to the bene-
ficiary than computation under clause (i),
the annuity shall be computed under that
subsection rather than under clause (i).

(2) DIC OFFSET.—An annuity computed under
paragraph (1) that is paid to a surviving spouse
shall be reduced by the amount of dependency
and indemnity compensation to which the sur-
viving spouse is entitled under section 1311(a)
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of title 38. Any such reduction shall be effec-
tive on the date of the commencement of the
period of payment of such compensation under
title 38.

(3) SERVICEMEMBERS NOT YET GRANTED RE-
TIRED PAY.—In the case of an annuity provided
by reason of the service of a member described
in clause (ii) or (iii) of section 1448(d)(1)(A) of
this title who first became a member of a uni-
formed service before September 8, 1980, the
retired pay to which the member would have
been entitled when he died shall be determined
for purposes of paragraph (1) based upon the
rate of basic pay in effect at the time of death
for the grade in which the member was serving
at the time of death, unless (as determined by
the Secretary concerned) the member would
have been entitled to be retired in a higher
grade.

(4) RATE OF PAY TO BE USED IN COMPUTING AN-
NUITY.—In the case of an annuity paid under
section 1448(f) of this title by reason of the
service of a person who first became a member
of a uniformed service before September 8,
1980, the retired pay of the person providing
the annuity shall for the purposes of para-
graph (1) be computed on the basis of the rates
of basic pay in effect on the effective date of
the annuity.

(d) REDUCTION OF ANNUITIES AT AGE 62.—

(1) REDUCTION REQUIRED.—The annuity of a
person whose annuity is computed under sub-
paragraph (A) of subsection (a)(1), (a)(2), or
(c)(1) shall be reduced on the first day of the
month after the month in which the person be-
comes 62 years of age.

(2) AMOUNT OF ANNUITY AS REDUCED.—

(A) COMPUTATION OF ANNUITY.—Except as
provided in subparagraph (B), the reduced
amount of the annuity shall be the amount
of the annuity that the person would be re-
ceiving on that date if the annuity had ini-
tially been computed under subparagraph
(B) of that subsection.

(B) SAVINGS PROVISION FOR BENEFICIARIES
ELIGIBLE FOR SOCIAL SECURITY OFFSET COM-
PUTATION.—In the case of a person eligible to
have an annuity computed under subsection
(e) and for whom, at the time the person be-
comes 62 years of age, the annuity computed
with a reduction under subsection (e)(3) is
more favorable than the annuity with a re-
duction described in subparagraph (A), the
reduction in the annuity shall be computed
in the same manner as a reduction under
subsection (e)(3).

(e) SAVINGS PROVISION FOR CERTAIN BENE-

FICIARIES.—

(1) PERSONS COVERED.—The following bene-
ficiaries under the Plan are eligible to have an
annuity under the Plan computed under this
subsection:

(A) A Dbeneficiary receiving an annuity
under the Plan on October 1, 1985, as the sur-
viving spouse or former spouse of the person
providing the annuity.

(B) A spouse or former spouse beneficiary
of a person who on October 1, 1985—

(i) was a participant in the Plan;
(ii) was entitled to retired pay or was
qualified for that pay except that he had

TITLE 10—ARMED FORCES

§1451

not applied for and been granted that pay;
or

(iii) would have been eligible for reserve-
component retired pay but for the fact
that he was under 60 years of age.

(2) AMOUNT OF ANNUITY.—Subject to para-
graph (3), an annuity computed under this sub-
section is determined as follows:

(A) STANDARD ANNUITY.—In the case of the
beneficiary of a standard annuity, the annu-
ity shall be the amount equal to 55 percent
of the base amount.

(B) RESERVE-COMPONENT ANNUITY.—In the
case of the beneficiary of a reserve-compo-
nent annuity, the annuity shall be the per-
centage of the base amount that—

(i) is less than 55 percent; and
(ii) is determined under subsection (f).

(C) BENEFICIARIES OF PERSONS DYING DUR-
ING A PERIOD OF SPECIAL ELIGIBILITY FOR
SBP.—In the case of the beneficiary of an an-
nuity under section 1448(d) or 1448(f) of this
title, the annuity shall be the amount equal
to 55 percent of the retired pay of the person
providing the annuity (as that pay is deter-
mined under subsection (¢)).

(3) SOCIAL SECURITY OFFSET.—An annuity
computed under this subsection shall be re-
duced by the lesser of the following:

(A) SOCIAL SECURITY COMPUTATION.—The
amount of the survivor benefit, if any, to
which the surviving spouse (or the former
spouse, in the case of a former spouse bene-
ficiary who became a former spouse under a
divorce that became final after November 29,
1989) would be entitled under title II of the
Social Security Act (42 U.S.C. 401 et seq.)
based solely upon service by the person con-
cerned as described in section 210(I)(1) of
such Act (42 U.S.C. 410()(1)) and calculated
assuming that the person concerned lives to
age 65.

(B) MAXIMUM AMOUNT OF REDUCTION.—40
percent of the amount of the monthly annu-
ity as determined under paragraph (2).

(4) SPECIAL RULES FOR SOCIAL SECURITY OFF-
SET COMPUTATION.—

(A) TREATMENT OF DEDUCTIONS MADE ON AC-
COUNT OF WORK.—For the purpose of para-
graph (3), a surviving spouse (or a former
spouse, in the case of a person who becomes
a former spouse under a divorce that be-
comes final after November 29, 1989) shall
not be considered as entitled to a benefit
under title II of the Social Security Act (42
U.S.C. 401 et seq.) to the extent that such
benefit has been offset by deductions under
section 203 of such Act (42 U.S.C. 403) on ac-
count of work.

(B) TREATMENT OF CERTAIN PERIODS FOR
WHICH SOCIAL SECURITY REFUNDS ARE MADE.—
In the computation of any reduction made
under paragraph (3), there shall be excluded
any period of service described in section
210(1)(1) of the Social Security Act (42 U.S.C.
410(H(1)—

(i) which was performed after December

1, 1980; and

(ii) which involved periods of service of
less than 30 continuous days for which the
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person concerned is entitled to receive a
refund under section 6413(c) of the Internal
Revenue Code of 1986 of the social security
tax which the person had paid.

(f) DETERMINATION OF PERCENTAGES APPLICA-
BLE TO COMPUTATION OF RESERVE-COMPONENT
ANNUITIES.—The percentage to be applied in de-
termining the amount of an annuity computed
under subsection (a)(2), (b)(2), or (e)(2)(B) shall
be determined under regulations prescribed by
the Secretary of Defense. Such regulations shall
be prescribed taking into consideration the fol-
lowing:

(1) The age of the person electing to provide
the annuity at the time of such election.

(2) The difference in age between such person
and the beneficiary of the annuity.

(3) Whether such person provided for the an-
nuity to become effective (in the event he died
before becoming 60 years of age) on the day
after his death or on the 60th anniversary of
his birth.

(4) Appropriate group annuity tables.

(5) Such other factors as the Secretary con-
siders relevant.

(g) ADJUSTMENTS TO ANNUITIES.—
(1) PERIODIC ADJUSTMENTS FOR COST-OF-LIV-
ING.—

(A) INCREASES IN ANNUITIES WHEN RETIRED
PAY INCREASED.—Whenever retired pay is in-
creased under section 140la of this title (or
any other provision of law), each annuity
that is payable under the Plan shall be in-
creased at the same time.

(B) PERCENTAGE OF INCREASE.—The in-
crease shall, in the case of any annuity, be
by the same percent as the percent by which
the retired pay of the person providing the
annuity would have been increased at such
time if the person were alive (and otherwise
entitled to such pay).

(C) CERTAIN REDUCTIONS TO BE DIS-
REGARDED.—The amount of the increase
shall be based on the monthly annuity pay-
able before any reduction under section
1450(c) of this title or under subsection (c¢)(2).

(2) ROUNDING DOWN.—The monthly amount of
an annuity payable under this subchapter, if
not a multiple of $1, shall be rounded to the
next lower multiple of $1.

(h) ADJUSTMENTS TO BASE AMOUNT.—
(1) PERIODIC ADJUSTMENTS FOR COST-OF-LIV-
ING.—

(A) INCREASES IN BASE AMOUNT WHEN RE-
TIRED PAY INCREASED.—Whenever retired pay
is increased under section 1401a of this title
(or any other provision of law), the base
amount applicable to each participant in the
Plan shall be increased at the same time.

(B) PERCENTAGE OF INCREASE.—The in-
crease shall be by the same percent as the
percent by which the retired pay of the par-
ticipant is so increased.

(2) RECOMPUTATION AT AGE 62.—When the re-
tired pay of a person who first became a mem-
ber of a uniformed service on or after August
1, 1986, and who is a participant in the Plan is
recomputed under section 1410 of this title
upon the person’s becoming 62 years of age,
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the base amount applicable to that person
shall be recomputed (effective on the effective
date of the recomputation of such retired pay
under section 1410 of this title) so as to be the
amount equal to the amount of the base
amount that would be in effect on that date if
increases in such base amount under para-
graph (1) had been computed as provided in
paragraph (2) of section 140la(b) of this title
(rather than under paragraph (3) of that sec-
tion).

(3) DISREGARDING OF RETIRED PAY REDUCTIONS
FOR RETIREMENT OF CERTAIN MEMBERS BEFORE
30 YEARS OF SERVICE.—Computation of a mem-
ber’s retired pay for purposes of this section
shall be made without regard to any reduction
under section 1409(b)(2) of this title.

(i) RECOMPUTATION OF ANNUITY FOR CERTAIN
BENEFICIARIES.—In the case of an annuity under
the Plan which is computed on the basis of the
retired pay of a person who would have been en-
titled to have that retired pay recomputed
under section 1410 of this title upon attaining 62
years of age, but who dies before attaining that
age, the annuity shall be recomputed, effective
on the first day of the first month beginning
after the date on which the member or former
member would have attained 62 years of age, so
as to be the amount equal to the amount of the
annuity that would be in effect on that date if
increases under subsection (h)(1) in the base
amount applicable to that annuity to the time
of the death of the member or former member,
and increases in such annuity under subsection
(2)(1), had been computed as provided in para-
graph (2) of section 140l1a(b) of this title (rather
than under paragraph (3) of that section).

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86
Stat. 709; amended Pub. L. 94-496, §1(4), Oct. 14,
1976, 90 Stat. 2375; Pub. L. 95-397, title II, §204,
Sept. 30, 1978, 92 Stat. 846; Pub. L. 96-402, §3, Oct.
9, 1980, 94 Stat. 1705; Pub. L. 97-22, §11(a)(4), July
10, 1981, 95 Stat. 137; Pub. L. 98-94, title IX,
§922(a)(14)(B), Sept. 24, 1983, 97 Stat. 642; Pub. L.
98-525, title VI, §641(a), Oct. 19, 1984, 98 Stat.
2545; Pub. L. 99-145, title VII, §711(a), (b), Nov. 8,
1985, 99 Stat. 666, 670; Pub. L. 99-348, title III,
§301(a)(2), (b), (¢), July 1, 1986, 100 Stat. 702; Pub.
L. 99-661, div. A, title VI, §642(b), title XIII,
§1343(a)(8)(D), Nov. 14, 1986, 100 Stat. 3886, 3992;
Pub. L. 100-26, §7(h)(1), Apr. 21, 1987, 101 Stat.
282; Pub. L. 100-224, §3(a), (¢), Dec. 30, 1987, 101
Stat. 1537; Pub. L. 100456, div. A, title VI,
§652(a), Sept. 29, 1988, 102 Stat. 1991; Pub. L.
101-189, div. A, title XIV, §§1403(a), 1407(a)(5)—(8),
(b)(1), Nov. 29, 1989, 103 Stat. 1579, 1588, 1589; Pub.
L. 103-337, div. A, title X, §1070(e)(4), Oct. 5, 1994,
108 Stat. 2859; Pub. L. 104-201, div. A, title VI,
§634, Sept. 23, 1996, 110 Stat. 2566; Pub. L. 105-85,
div. A, title X, §1073(a)(28), Nov. 18, 1997, 111
Stat. 1901; Pub. L. 106-65, div. A, title VI,
§643(a)(1), Oct. 5, 1999, 113 Stat. 663; Pub. L.
107-107, div. A, title VI, §642(b), (c)(2), Dec. 28,
2001, 115 Stat. 1152; Pub. L. 107-314, div. A, title
X, §1062(a)(6), Dec. 2, 2002, 116 Stat. 2650; Pub. L.
108-375, div. A, title VI, §644(a), Oct. 28, 2004, 118
Stat. 1960.)

REFERENCES IN TEXT

The Social Security Act, referred to in subsec.
(©)(3)(A), (H)(A), is act Aug. 14, 1935, ch. 531, 49 Stat. 620,
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as amended. Title IT of the Social Security Act is clas-
sified generally to subchapter II (§401 et seq.) of chap-
ter 7 of Title 42, The Public Health and Welfare. For
complete classification of this Act to the Code, see sec-
tion 1305 of Title 42 and Tables.

Section 6413(c) of the Internal Revenue Code of 1986,
referred to in subsec. (e)(4)(B)(ii), is classified to sec-
tion 6413(c) of Title 26, Internal Revenue Code.

AMENDMENTS

2004—Subsec. (a)(1)(B)(1). Pub. L. 108-375, § 644(a)(1)(A),
substituted ‘‘the product of the base amount and the
percent applicable to the month, as follows:” and
subcls. (I) to (V) for ‘35 percent of the base amount.”

Subsec. (a)(1)(B)@ii). Pub. L. 108-375, §644(a)(1)(B),
struck out ‘‘, at the time the beneficiary becomes enti-
tled to the annuity,” after ‘‘subsection (e) and if”’.

Subsec. (a)(2)(B)(i)(I). Pub. L. 108-375, §644(a)(2), sub-
stituted ‘‘the percent specified under subsection
(a)(1)(B)(i) as being applicable for the month’ for ‘35
percent’’.

Subsec. (¢)(1)(B)(). Pub. L. 108-375, §644(a)(3)(A), sub-
stituted ‘‘the applicable percent’’ for ‘35 percent’’ and
inserted at end ‘“The percent applicable for a month
under the preceding sentence is the percent specified
under subsection (a)(1)(B)(i) as being applicable for that
month.”

Subsec. (c)(1)(B)@di). Pub. L. 108-375, §644(a)(3)(B),
struck out ¢, at the time the beneficiary becomes enti-
tled to the annuity,”” after ‘‘subsection (e) and if*’.

Subsec. (d)(2)(A). Pub. L. 108-375, §644(a)(4), sub-
stituted ‘‘Computation of annuity’ for ‘35 percent an-
nuity” in heading.

2002—Subsec. (¢)(3). Pub. L. 107-314 struck out
tion”’ before ‘‘clause (ii)”’.

2001—Subsec. (¢)(1)(A). Pub. L. 107-107, §642(b)(1), sub-
stituted ‘‘when he died determined as follows:”” and cls.
(i) to (iii) for ‘‘based upon his years of active service
when he died.”

Subsec. (¢)(1)(B)(1). Pub. L. 107-107, §642(b)(2), sub-
stituted ‘‘as determined under subparagraph (A)”’ for
“if the member or former member had been entitled to
that pay based upon his years of active service when he
died”.

Subsec. (¢)(3). Pub. L. 107-107, §642(c)(2), substituted
“clause (ii) or (iii) of section 1448(d)(1)(A)” for
£1448(d)(1)(B) or 1448(d)(1)(C)™.

1999—Subsec. (h)(3). Pub. L. 106-65 inserted ‘‘OF CER-
TAIN MEMBERS” after “RETIREMENT’’ in heading.

1997—Subsec. (a)(2). Pub. L. 105-85 substituted ‘‘ANNU-
ITY.—” for ““‘ANNUITY—" in heading.

1996—Pub. L. 104201 amended section generally, re-
vising and restating provisions relating to amounts of
annuities and inserting subsec., par., and subpar. head-
ings.

1994 Subsec. (¢)(2). Pub. L. 103-337 substituted ‘‘sec-
tion 1311(a) of title 38 for ‘‘section 411(a) of title 38.

1989—Subsec. (¢)(3). Pub. L. 101-189, §1403(a), amended
par. (3) generally. Prior to amendment, par. (3) read as
follows: ‘‘In the case of an annuity provided by a mem-
ber described in section 1448(d)(1)(C) of this title, the
retired pay to which the member would have been enti-
tled when he died shall be determined based upon the
rate of basic pay in effect at the time of death for the
highest grade other than a commissioned officer grade
in which the member served on active duty satisfac-
torily, as determined by the Secretary concerned.”

Subsec. (¢)(4). Pub. L. 101-189, §1407(a)(5), inserted ‘‘by
reason of the service of a person who first became a
member of a uniformed service before September 8,
1980”°.

Subsec. (e)(1). Pub. L. 101-189, §1407(a)(6), substituted
“beneficiaries under the Plan” for ‘‘beneficiaries under
the plan” in introductory provisions.

Subsec. (e)(1)(B). Pub. L. 101-189, §1407(a)(7), in cl. (i),
substituted ‘‘was’’ for ‘‘is’’, in cl. (ii), substituted ‘‘was’’
for ““is’ in two places and ‘‘had” for ‘“‘has’’, and in cl.
(iii), substituted ‘“would have been’’ for ‘“would be’’ and
“was’ for “‘is’’.

Subsec. (e)(2)(A), (B). Pub. L. 101-189, §1407(a)(8),
struck out ‘‘(as the base amount is adjusted from time

‘‘sec-
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to time under section 140la of this title)” after ‘‘base
amount’’.

Subsec. (e)(3)(A), (4)(A). Pub. L. 101-189, §1407(b)(1), in-
serted ‘‘or former spouse’’ after ‘“‘widow or widower”’.

1988—Subsec. (e)(1). Pub. L. 100-456 substituted
“‘widow, widower, or former spouse’ for ‘‘widow or wid-
ower’”’ in subpar (A), and inserted ‘‘or former spouse”
after ‘A spouse’ in subpar. (B).

1987—Subsec. (a)(l)(A) (B), (2)(A), (B). Pub. L. 100-224,
§3(a)(2), struck out ‘‘(as the base amount is adjusted
from time to time under section 140la of this title)”
after ‘‘base amount’’.

Subsec. (e)(4)(B)(ii). Pub. L. 100-26 substituted ‘‘Inter-
nal Revenue Code of 1986’ for ‘‘Internal Revenue Code
of 1954,

Subsec. (h). Pub. L. 100-224, §3(a)(1), designated exist-
ing provisions of subsec. (h) as par. (3) and added pars.
(1) and (2).

Subsec. (i). Pub. L. 100-224, §3(c), substituted ‘‘so as
to be the amount equal to the amount of the annuity
that would be in effect on that date if increases under
subsection (h)(1) in the base amount applicable to that
annuity to the time of the death of the member or
former member, and increases in such annuity under
subsection (g)(1), had been computed as provided in
paragraph (2) of section 140la(b) of this title (rather
than under paragraph (3) of that section)” for ‘‘on the
basis of the amount of retired pay to which the member
or former member would have been entitled upon re-
computation of such pay effective on such date under
section 1410 of this title, had the member or former
member attained such age’’.

1986—Subsec. (a)(1)(A). Pub. L. 99-661, §1343(a)(8)(D),
substituted ‘‘section’ for ‘‘subsection’ before ‘‘1401a of
this title”.

Pub. L. 99-661, §642(b)(1)(A), inserted ‘‘or is a depend-
ent child”.

Subsec. (a)(1)(B). Pub. L. 99-661, §642(b)(1)(B), inserted
‘‘(other than a dependent child)”.

Subsec. (a)(2)(A). Pub. L. 99-661, §642(b)(1)(A), inserted
‘‘or is a dependent child”’.

Subsec. (a)(2)(B). Pub. L. 99-661, §642(b)(1)(B), inserted
‘‘(other than a dependent child)”.

Subsec. (c)(1)(A). Pub. L. 99-661, §642(b)(2)(A), inserted
‘‘or is a dependent child”.

Subsec. (¢)(1)(B). Pub. L. 99-661, §642(b)(2)(B), inserted
‘‘(other than a dependent child)”’.

Subsec. (g)(1). Pub. L. 99-348, §301(b), struck out ‘‘by
the same total percent’’ after ‘‘same time’’ in first sen-
tence, and inserted provision that the increase, in the
case of any annuity, be by the same percent as the per-
cent by which the retired pay of the person providing
the annuity would have been increased at such time if
the person were alive, and otherwise entitled to such

pay.

Subsecs. (h), (i). Pub. L. 99-348, §301(a)(2), (c), added
subsecs. (h) and (i).

1985—Pub. L. 99-145, §711(a), amended section gener-
ally, eliminating the social security offset to the Plan
and establishing a two-tier system under which the
beneficiary would receive 55 percent of retired pay be-
fore age 62 and 35 percent thereafter in recognition of
the entitlement to social security based on military
service, and providing benefits to certain beneficiaries
under either the old social security offset system or the
new two-tier system, whichever is higher.

Subsec. (a)(3). Pub. L. 99-145, §711(b), repealed Pub. L.
98-525, §641(a), effective Sept. 1, 1985. See 1984 Amend-
ment note below.

1984—Subsec. (a)(3). Pub. L. 98-525, §641(a), which sub-
stituted ‘‘is entitled” for ‘‘would be entitled” after
“widow or widower’’ in first sentence and inserted ‘‘or
to the extent that the benefit to which the beneficiary
is entitled is based on the beneficiary’s own earnings or
self-employment’” at end of second sentence, was re-
pealed effective Sept. 1, 1985, by Pub. L. 99-145, §711(b).
See Effective Date of 1984 Amendment note below.

1983—Subsec. (e). Pub. L. 98-94 added subsec. (e).

1981—Subsec. (a)(4). Pub. L. 97-22 substituted ‘‘De-
cember 1, 1980 for ‘‘the effective date of the Uniformed
Services Survivor Benefits Amendments of 1980°".
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1980—Subsec. (a). Pub. L. 96-402, §3(a), in revising sub-
sec. (a), designated as par. (1)(A) and (B) existing first
sentence containing cls. (1) and (2) and provided in sub-
par. (A) for adjustment of the annuity from time to
time under section 140la of this title and in subpar. (B)
for a similar adjustment after the date the person be-
comes entitled to retired pay under chapter 67 of this
title; designated as par. (2) existing second sentence but
provided for reduction of the annuity by the lesser of
amounts indicated in subpar. (A) or (B), previously lim-
ited to reduction by amount prescribed in predecessor
of subpar. (A) provision; designated existing third and
fourth sentences as par. (3) and inserted annuity reduc-
tion provision described for par. (2); and added par. (4).

Subsec. (¢). Pub. L. 96-402, §3(b), substituted in first
sentence ‘‘this section or under section 1448(d) of this
title”” for ‘‘this section, or section 1448(d) of this title,
on the day before the effective day of that increase”
and in second sentence ‘‘title or under” for ‘‘title, or”’
before ‘‘subsection (a)’’.

Subsec. (d). Pub. L. 96-402, §3(c), substituted reference
to ‘‘subsection (a)(1)(B)’’ for ‘‘subsection (a)(2)”’.

1978—Subsec. (a). Pub. L. 95-397, §204(a), (b), sub-
stituted ‘““The monthly annuity payable to a widow,
widower, or dependent child who is entitled under sec-
tion 1450(a) of this title to an annuity shall be—" for
“If the widow or widower is under age 62 or there is a
dependent child, the monthly annuity payable to the
widow, widower, or dependent child, under section 1450
of this title shall be equal to 55 percent of the base
amount.”’, and added pars. (1) and (2), and substituted
“For the purpose of the preceding sentence, a widow or
widower shall not be considered as entitled to a benefit
under subchapter II of chapter 7 of title 42 to the extent
that such benefit has been offset by deductions under
section 403 of title 42 on account of work” for ‘“For the
purpose of the preceding sentence, a widow or widower
shall be considered as entitled to a benefit under sub-
chapter II of chapter 7 of title 42 even though that ben-
efit has been offset by deductions under section 403 of
title 42 on account of work”’.

Subsec. (b). Pub. L. 95-397, §204(c), substituted ‘‘The
monthly annuity payable under section 1450(a)(4) of
this title shall be—"’ for ‘“The monthly annuity payable
under section 1450(a)(4) of this title shall be 55 percent
of the retired or retainer pay of the person who elected
to provide that annuity after the reduction in that re-
tired or retainer pay in accordance with section 1452(c)
of this title.”, added pars. (1) and (2) and provision fol-
lowing par. (2) relating to the entitlement to retire-
ment pay, and computation thereof, by a person who
provided an annuity and who dies before becoming 60
years of age.

Subsec. (d). Pub. L. 95-397, §204(d), added subsec. (d).

1976—Subsec. (b). Pub. L. 94-496 substituted ‘‘(a)(4)”’
for ““(a)(3)”.

EFFECTIVE DATE OF 2001 AMENDMENT

Amendment by Pub. L. 107-107 effective Sept. 10, 2001,
and applicable with respect to deaths of members of the
Armed Forces occurring on or after that date, see sec-
tion 642(d) of Pub. L. 107-107, set out as a note under
section 1448 of this title.

EFFECTIVE DATE OF 1999 AMENDMENT

Amendment by Pub. L. 106-65 effective Oct. 1, 1999,
see section 644 of Pub. L. 106-65, set out as a note under
section 1401a of this title.

EFFECTIVE DATE OF 1989 AMENDMENT

Section 1407(b)(2) of Pub. L. 101-189 provided that:
“The amendments made by paragraph (1) [amending
this section] shall apply only with respect to the com-
putation of an annuity for a person who becomes a
former spouse under a divorce that becomes final after
the date of the enactment of this Act [Nov. 29, 1989].”

EFFECTIVE DATE OF 1988 AMENDMENT

Section 652(b) of Pub. L. 100-456 provided that: ‘“The
amendments made by subsection (a) [amending this
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section] shall apply to payments under the Survivor
Benefit Plan established under subchapter II of chapter
73 of title 10, United States Code, for periods after Feb-
ruary 28, 1986.”

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by section 642(b) of Pub. L. 99-661 appli-
cable to payments for periods after Feb. 28, 1986, see
section 642(c) of Pub. L. 99-661, set out as a note under
section 1448 of this title.

EFFECTIVE DATE OF 1985 AMENDMENT

Amendment by section 711(a) of Pub. L. 99-145 effec-
tive Mar. 1, 1986, with prohibition against accrual of
benefits to any person by reason of the enactment of
such title VII for any period before Mar. 1, 1986, see sec-
tion 731 of Pub. L. 99-145, set out as a note under sec-
tion 1447 of this title.

Section 711(b) of Pub. L. 99-145 provided that the re-
peal of section 641 of Pub. L. 98-525 [amending this sec-
tion and enacting provision set out below] is effective
Sept. 1, 1985.

EFFECTIVE DATE OF 1984 AMENDMENT

Section 641(b) of Pub. L. 98-525, which provided that
the amendments made by subsection (a), amending this
section, was applicable only in the case of payments of
annuities payable for periods that began on or after
Sept. 30, 1985, was repealed effective Sept. 1, 1985, by
section 711(b) of Pub. L. 99-145.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-94 effective Oct. 1, 1983, see
section 922(e) of Pub. L. 98-94, set out as a note under
section 1401 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-402 effective Dec. 1, 1980,
applicable to annuities payable for months beginning
on or after such date, and prohibiting accrual of bene-
fits for any period before Oct. 9, 1980, see section 7 of
Pub. L. 96-402, set out as a note under section 1447 of
this title.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-397 effective Oct. 1, 1978,
and applicable to annuities payable by virtue of amend-
ment for months beginning on or after such date, see
section 210 of Pub. L. 95-397, set out as a note under sec-
tion 1447 of this title.

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by Pub. L. 94-496 effective Sept. 11, 1972,
see section 3 of Pub. L. 94-496, set out as a note under
section 1447 of this title.

ADJUSTMENT OF ANNUITIES FOR SURVIVORS OF CERTAIN
MEMBERS WHO DIED WHILE ON ACTIVE DUTY BE-
TWEEN SEPTEMBER 21, 1972 AND NOVEMBER 29, 1990

Section 1403(b)—(d) of Pub. L. 101-189 provided that:
“(b) ADJUSTMENT OF ANNUITIES ALREADY IN EFFECT.—

‘(1) RECOMPUTATION.—The Secretary concerned
shall recompute the annuity of any person who on the
effective date specified in subsection (d) is entitled to
an annuity under the Survivor Benefit Plan by reason
of eligibility described in section 1448(d)(1)(B) or
1448(d)(1)(C) of title 10, United States Code, and who
is further described in subsection (c).

“(2) AMOUNT OF RECOMPUTED ANNUITIES.—The
amount of the annuity as so recomputed shall be the
amount that would be in effect for that annuity on
the effective date specified in subsection (d) if the an-
nuity had originally been computed subject to the
provisions of paragraph (3) of section 1451(c) of title
10, United States Code, as amended by subsection (a).
‘“(c) PERSONS ELIGIBLE FOR RECOMPUTATION.—A per-

son is eligible to have an annuity under the Survivor
Benefit Plan recomputed under subsection (b) if—
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‘(1) the annuity is based upon the service of a mem-
ber of the uniformed services who died on active duty
during the period beginning on September 21, 1972,
and ending on the effective date specified in sub-
section (d); and

¢“(2) the retired pay of that member for the purposes
of determining the amount of the annuity under the
Survivor Benefit Plan was computed using a rate of
basic pay lower than the rate of basic pay in effect at
the time of death for the grade in which the member
was serving at the time of death.

‘“(d) EFFECTIVE DATE.—An annuity recomputed under

subsection (b) shall take effect as so recomputed on
March 1, 1990.”

§1452. Reduction in retired pay

(a) SPOUSE AND FORMER SPOUSE ANNUITIES.—

(1) REQUIRED REDUCTION IN RETIRED PAY.—EX-
cept as provided in subsection (b), the retired
pay of a participant in the Plan who is provid-
ing spouse coverage (as described in paragraph
(5)) shall be reduced as follows:

(A) STANDARD ANNUITY.—If the annuity
coverage being provided is a standard annu-
ity, the reduction shall be as follows:

(i) DISABILITY AND NONREGULAR SERVICE
RETIREES.—In the case of a person who is
entitled to retired pay under chapter 61 or
chapter 1223 of this title, the reduction
shall be in whichever of the alternative re-
duction amounts is more favorable to that
person.

(ii) MEMBERS AS OF ENACTMENT OF FLAT-
RATE REDUCTION.—In the case of a person
who first became a member of a uniformed
service before March 1, 1990, the reduction
shall be in whichever of the alternative re-
duction amounts is more favorable to that
person.

(iii) NEW ENTRANTS AFTER ENACTMENT OF
FLAT-RATE REDUCTION.—In the case of a
person who first becomes a member of a
uniformed service on or after March 1,
1990, and who is entitled to retired pay
under a provision of law other than chap-
ter 61 or chapter 1223 of this title, the re-
duction shall be in an amount equal to 6%
percent of the base amount.

(iv) ALTERNATIVE REDUCTION AMOUNTS.—
For purposes of clauses (i) and (ii), the al-
ternative reduction amounts are the fol-
lowing:

(I) FLAT-RATE REDUCTION.—An amount
equal to 6% percent of the base amount.
(IT) AMOUNT UNDER PRE-FLAT-RATE RE-

DUCTION.—An amount equal to 2% per-

cent of the first $337 (as adjusted after

November 1, 1989, under paragraph (4)) of

the base amount plus 10 percent of the

remainder of the base amount.

(B) RESERVE-COMPONENT ANNUITY.—If the
annuity coverage being provided is a re-
serve-component annuity, the reduction
shall be in whichever of the following
amounts is more favorable to that person:

(i) FLAT-RATE REDUCTION.—An amount
equal to 6% percent of the base amount
plus an amount determined in accordance
with regulations prescribed by the Sec-
retary of Defense as a premium for the ad-
ditional coverage provided through re-
serve-component annuity coverage under
the Plan.
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(i1) AMOUNT UNDER PRE-FLAT-RATE REDUC-
TION.—An amount equal to 2% percent of
the first $337 (as adjusted after November
1, 1989, under paragraph (4)) of the base
amount plus 10 percent of the remainder of
the base amount plus an amount deter-
mined in accordance with regulations pre-
scribed by the Secretary of Defense as a
premium for the additional coverage pro-
vided through reserve-component annuity
coverage under the Plan.

(2) ADDITIONAL REDUCTION FOR CHILD COV-
ERAGE.—If there is a dependent child as well as
a spouse or former spouse, the amount pre-
scribed under paragraph (1) shall be increased
by an amount prescribed under regulations of
the Secretary of Defense.

(3) NO REDUCTION WHEN NO BENEFICIARY.—The
reduction in retired pay prescribed by para-
graph (1) shall not be applicable during any
month in which there is no eligible spouse or
former spouse beneficiary.

(4) PERIODIC ADJUSTMENTS.—

(A) ADJUSTMENTS FOR INCREASES IN RATES
OF BASIC PAY.—Whenever there is an increase
in the rates of basic pay of members of the
uniformed services effective on or after Oc-
tober 1, 1985, the amounts under paragraph
(1) with respect to which the percentage fac-
tor of 2% is applied shall be increased by the
overall percentage of such increase in the
rates of basic pay. The increase under the
preceding sentence shall apply only with re-
spect to persons whose retired pay is com-
puted based on the rates of basic pay in ef-
fect on or after the date of such increase in
rates of basic pay.

(B) ADJUSTMENTS FOR RETIRED PAY
COLAS.—In addition to the increase under
subparagraph (A), the amounts under para-
graph (1) with respect to which the percent-
age factor of 2% is applied shall be further
increased at the same time and by the same
percentage as an increase in retired pay
under section 1401a of this title effective on
or after October 1, 1985. Such increase under
the preceding sentence shall apply only with
respect to a person who initially partici-
pates in the Plan on a date which is after
both the effective date of such increase
under section 1401a and the effective date of
the rates of basic pay upon which that per-
son’s retired pay is computed.

(5) SPOUSE COVERAGE DESCRIBED.—For the
purposes of paragraph (1), a participant in the
Plan who is providing spouse coverage is a
participant who—

(A) has (i) a spouse or former spouse, or (ii)

a spouse or former spouse and a dependent

child; and

(B) has not elected to provide an annuity
to a person designated by him under section

1448(b)(1) of this title or, having made such

an election, has changed his election in

favor of his spouse under section 1450(f) of
this title.

(b) CHILD-ONLY ANNUITIES.—

(1) REQUIRED REDUCTION IN RETIRED PAY.—
The retired pay of a participant in the Plan
who is providing child-only coverage (as de-
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scribed in paragraph (4)) shall be reduced by
an amount prescribed under regulations by the
Secretary of Defense.

(2) NO REDUCTION WHEN NO CHILD.—There
shall be no reduction in retired pay under
paragraph (1) for any month during which the
participant has no eligible dependent child.

(3) SPECIAL RULE FOR CERTAIN RCSBP PARTICI-
PANTS.—In the case of a participant in the
Plan who is participating in the Plan under an
election under section 1448(a)(2)(B) of this title
and who provided child-only coverage during a
period before the participant becomes entitled
to receive retired pay, the retired pay of the
participant shall be reduced by an amount pre-
scribed under regulations by the Secretary of
Defense to reflect the coverage provided under
the Plan during the period before the partici-
pant became entitled to receive retired pay. A
reduction under this paragraph is in addition
to any reduction under paragraph (1) and is
made without regard to whether there is an el-
igible dependent child during a month for
which the reduction is made.

(4) CHILD-ONLY COVERAGE DEFINED.—For the
purposes of this subsection, a participant in
the Plan who is providing child-only coverage
is a participant who has a dependent child and
who—

(A) does not have an eligible spouse or
former spouse; or

(B) has a spouse or former spouse but has
elected to provide an annuity for dependent
children only.

(c) REDUCTION FOR INSURABLE INTEREST COV-

ERAGE.—

(1) REQUIRED REDUCTION IN RETIRED PAY.—
The retired pay of a person who has elected to
provide an annuity to a person designated by
him under section 1450(a)(4) of this title shall
be reduced as follows:

(A) STANDARD ANNUITY.—In the case of a
person providing a standard annuity, the re-
duction shall be by 10 percent plus 5 percent
for each full five years the individual des-
ignated is younger than that person.

(B) RESERVE COMPONENT ANNUITY.—In the
case of a person providing a reserve-compo-
nent annuity, the reduction shall be by an
amount prescribed under regulations of the
Secretary of Defense.

(2) LIMITATION ON TOTAL REDUCTION.—The
total reduction under paragraph (1) may not
exceed 40 percent.

(3) DURATION OF REDUCTION.—The reduction
in retired pay prescribed by this subsection
shall continue during the lifetime of the per-
son designated under section 1450(a)(4) of this
title or until the person receiving retired pay
changes his election under section 1450(f) of
this title.

(4) RULE FOR COMPUTATION.—Computation of
a member’s retired pay for purposes of this
subsection shall be made without regard to
any reduction under section 1409(b)(2) of this
title.

(5) RULE FOR DESIGNATION OF NEW INSURABLE
INTEREST BENEFICIARY FOLLOWING DEATH OF
ORIGINAL BENEFICIARY.—The Secretary of De-
fense shall prescribe in regulations premiums
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which a participant making an election under
section 1448(b)(1)(G) of this title shall be re-
quired to pay for participating in the Plan
pursuant to that election. The total amount of
the premiums to be paid by a participant
under the regulations shall be equal to the
sum of the following:

(A) The total additional amount by which
the retired pay of the participant would have
been reduced before the effective date of the
election if the original beneficiary (i) had
not died and had been covered under the
Plan through the date of the election, and
(ii) had been the same number of years
younger than the participant (if any) as the
new beneficiary designated under the elec-
tion.

(B) Interest on the amounts by which the
retired pay of the participant would have
been so reduced, computed from the dates on
which the retired pay would have been so re-
duced at such rate or rates and according to
such methodology as the Secretary of De-
fense determines reasonable.

(C) Any additional amount that the Sec-
retary determines necessary to protect the
actuarial soundness of the Department of
Defense Military Retirement Fund against
any increased risk for the fund that is asso-
ciated with the election.

(d) DEPOSITS To COVER PERIODS WHEN RETIRED
PAY NoT PAID.—

(1) REQUIRED DEPOSITS.—If a person who has
elected to participate in the Plan has been
awarded retired pay and is not entitled to that
pay for any period, that person must deposit
in the Treasury the amount that would other-
wise have been deducted from his pay for that
period.

(2) DEPOSITS NOT REQUIRED WHEN PARTICIPANT
ON ACTIVE DUTY.—Paragraph (1) does not apply
to a person with respect to any period when
that person is on active duty under a call or
order to active duty for a period of more than
30 days.

(e) DEPOSITS NOT REQUIRED FOR CERTAIN PAR-
TICIPANTS IN CSRS.—When a person who has
elected to participate in the Plan waives that
person’s retired pay for the purposes of sub-
chapter IIT of chapter 83 of title 5, that person
shall not be required to make the deposit other-
wise required by subsection (d) as long as that
waiver is in effect unless, in accordance with
section 8339(j) of title 5, that person has notified
the Office of Personnel Management that he
does not desire a spouse surviving him to receive
an annuity under section 8341(b) of title 5.

(f) REFUNDS OF DEDUCTIONS NOT ALLOWED.—

(1) GENERAL RULE.—A person is not entitled
to refund of any amount deducted from retired
pay under this section.

(2) EXCEPTIONS.—Paragraph (1) does not
apply—

(A) in the case of a refund authorized by
section 1450(e) of this title; or

(B) in case of a deduction made through
administrative error.

(g) DISCONTINUATION OF PARTICIPATION BY PAR-
TICIPANTS WHOSE SURVIVING SPOUSES WILL BE
ENTITLED TO DIC.—
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(1) DISCONTINUATION.—

(A) CONDITIONS.—Notwithstanding any
other provision of this subchapter but sub-
ject to paragraphs (2) and (3), a person who
has elected to participate in the Plan and
who is suffering from a service-connected
disability rated by the Secretary of Veterans
Affairs as totally disabling and has suffered
from such disability while so rated for a con-
tinuous period of 10 or more years (or, if so
rated for a lesser period, has suffered from
such disability while so rated for a continu-
ous period of not less than 5 years from the
date of such person’s last discharge or re-
lease from active duty) may discontinue par-
ticipation in the Plan by submitting to the
Secretary concerned a request to dis-
continue participation in the Plan.

(B) EFFECTIVE DATE.—Participation in the
Plan of a person who submits a request
under subparagraph (A) shall be discon-
tinued effective on the first day of the first
month following the month in which the re-
quest under subparagraph (A) is received by
the Secretary concerned. Effective on such
date, the Secretary concerned shall dis-
continue the reduction being made in such
person’s retired pay on account of participa-
tion in the Plan or, in the case of a person
who has been required to make deposits in
the Treasury on account of participation in
the Plan, such person may discontinue mak-
ing such deposits effective on such date.

(C) FORM FOR REQUEST FOR DISCONTINU-
ATION.—Any request under this paragraph to
discontinue participation in the Plan shall
be in such form and shall contain such infor-
mation as the Secretary concerned may re-
quire by regulation.

(2) CONSENT OF BENEFICIARIES REQUIRED.—A
person described in paragraph (1) may not dis-
continue participation in the Plan under such
paragraph without the written consent of the
beneficiary or beneficiaries of such person
under the Plan.

(3) INFORMATION ON PLAN TO BE PROVIDED BY
SECRETARY CONCERNED.—

(A) INFORMATION TO BE PROVIDED PROMPTLY
TO PARTICIPANT.—The Secretary concerned
shall furnish promptly to each person who
files a request under paragraph (1) to dis-
continue participation in the Plan a written
statement of the advantages of participating
in the Plan and the possible disadvantages of
discontinuing participation.

(B) RIGHT TO WITHDRAW DISCONTINUATION
REQUEST.—A person may withdraw a request
made under paragraph (1) if it is withdrawn
within 30 days after having been submitted
to the Secretary concerned.

(4) REFUND OF DEDUCTIONS FROM RETIRED
PAY.—Upon the death of a person described in
paragraph (1) who discontinued participation
in the Plan in accordance with this subsection,
any amount deducted from the retired pay of
that person under this section shall be re-
funded to the person’s surviving spouse.

(5) RESUMPTION OF PARTICIPATION IN PLAN.—

(A) CONDITIONS FOR RESUMPTION.—A person
described in paragraph (1) who discontinued
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participation in the Plan may elect to par-
ticipate again in the Plan if—

(i) after having discontinued participa-
tion in the Plan the Secretary of Veterans
Affairs reduces that person’s service-con-
nected disability rating to a rating of less
than total; and

(ii) that person applies to the Secretary
concerned, within such period of time after
the reduction in such person’s service-con-
nected disability rating has been made as
the Secretary concerned may prescribe, to
again participate in the Plan and includes
in such application such information as
the Secretary concerned may require.

(B) EFFECTIVE DATE OF RESUMED COV-
ERAGE.—Such person’s participation in the
Plan under this paragraph is effective begin-
ning on the first day of the month after the
month in which the Secretary concerned re-
ceives the application for resumption of par-
ticipation in the Plan.

(C) RESUMPTION OF CONTRIBUTIONS.—When
a person elects to participate in the Plan
under this paragraph, the Secretary con-
cerned shall begin making reductions in that
person’s retired pay, or require such person
to make deposits in the Treasury under sub-
section (d), as appropriate, effective on the
effective date of such participation under
subparagraph (B).

(h) INCREASES IN REDUCTION WITH INCREASES IN

RETIRED PAY.—

(1) GENERAL RULE.—Whenever retired pay is
increased under section 140la of this title (or
any other provision of law), the amount of the
reduction to be made under subsection (a) or
(b) in the retired pay of any person shall be in-
creased at the same time and by the same per-
centage as such retired pay is so increased.

(2) COORDINATION WHEN PAYMENT OF INCREASE
IN RETIRED PAY IS DELAYED BY LAW.—

(A) IN GENERAL.—Notwithstanding para-
graph (1), when the initial payment of an in-
crease in retired pay under section 140la of
this title (or any other provision of law) to
a person is for a month that begins later
than the effective date of that increase by
reason of the application of subsection
(b)(2)(B) of such section (or section 631(b) of
Public Law 104-106 (110 Stat. 364)), then the
amount of the reduction in the person’s re-
tired pay shall be effective on the date of
that initial payment of the increase in re-
tired pay rather than the effective date of
the increase in retired pay.

(B) DELAY NOT TO AFFECT COMPUTATION OF
ANNUITY.—Subparagraph (A) may not be con-
strued as delaying, for purposes of determin-
ing the amount of a monthly annuity under
section 1451 of this title, the effective date of
an increase in a base amount under sub-
section (h) of such section from the effective
date of an increase in retired pay under sec-
tion 140l1a of this title to the date on which
the initial payment of that increase in re-
tired pay is made in accordance with sub-
section (b)(2)(B) of such section.

(i) RECOMPUTATION OF REDUCTION UPON RE-

COMPUTATION OF RETIRED PAY.—Whenever the
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retired pay of a person who first became a mem-
ber of a uniformed service on or after August 1,
1986, and who is a participant in the Plan is re-
computed under section 1410 of this title upon
the person’s becoming 62 years of age, the
amount of the reduction in such retired pay
under this section shall be recomputed (effective
on the effective date of the recomputation of
such retired pay under section 1410 of this title)
so as to be the amount equal to the amount of
such reduction that would be in effect on that
date if increases in such retired pay under sec-
tion 1401a(b) of this title, and increases in reduc-
tions in such retired pay under subsection (h),
had been computed as provided in paragraph (2)
of section 140la(b) of this title (rather than
under paragraph (3) of that section).

(j) COVERAGE PAID UP AT 30 YEARS AND AGE
70.—Effective October 1, 2008, no reduction may
be made under this section in the retired pay of
a participant in the Plan for any month after
the later of—

(1) the 360th month for which the partici-
pant’s retired pay is reduced under this sec-
tion; and

(2) the month during which the participant
attains 70 years of age.

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86
Stat. 710; amended Pub. L. 94-496, §1(4), (5), Oct.
14, 1976, 90 Stat. 2375; Pub. L. 95-397, title II, §205,
Sept. 30, 1978, 92 Stat. 847; Pub. L. 96-402, §4, Oct.
9, 1980, 94 Stat. 1706; Pub. L. 97-22, §11(a)(3), (5),
July 10, 1981, 95 Stat. 137; Pub. L. 99-145, title
VII, §§714(a), 719(7), (8), 723(b)(2), Nov. 8, 1985, 99
Stat. 672, 675-677; Pub. L. 99-348, title III,
§301(a)(3), July 1, 1986, 100 Stat. 702; Pub. L.
99-661, div. A, title XIII, §1343(a)(8)(E), Nov. 14,
1986, 100 Stat. 3992; Pub. L. 100-224, §3(b), Dec. 30,
1987, 101 Stat. 15637; Pub. L. 101-189, div. A, title
XIV, §§1402(a)-(c), 1407(a)(9), title XVI,
§1621(a)(1), Nov. 29, 1989, 103 Stat. 1577, 1578, 1589,
1602; Pub. L. 101-510, div. A, title XIV,
§1484(1)(4)(C)(i1), Nov. 5, 1990, 104 Stat. 1720; Pub.
L. 103-337, div. A, title VI, §637(a), Oct. 5, 1994,
108 Stat. 2790; Pub. L. 104-201, div. A, title VI,
§§634, 635(a), Sept. 23, 1996, 110 Stat. 2572, 2579;
Pub. L. 105-85, div. A, title X, §1073(a)(29), Nov.
18, 1997, 111 Stat. 1901; Pub. L. 105-261, div. A,
title VI, §641, Oct. 17, 1998, 112 Stat. 2045; Pub. L.
106-65, div. A, title VI, §643(a)(2), Oct. 5, 1999, 113
Stat. 663; Pub. L. 109-364, div. A, title VI, §643(b),
Oct. 17, 2006, 120 Stat. 2260.)

REFERENCES IN TEXT

Section 631(b) of Public Law 104-106 (110 Stat. 364), re-
ferred to in subsec. (h)(2)(A), was set out as a note
under section 1401a of this title prior to repeal by Pub.
L. 104-201, div. A, title VI, §631(b), Sept. 23, 1996, 110
Stat. 2549.

AMENDMENTS

2006—Subsec. (¢)(5). Pub. L. 109-364 added par. (5).

1999—Subsec. (i). Pub. L. 106-65 substituted ‘“When-
ever the retired pay’’ for ‘“When the retired pay’’.

1998—Subsec. (j). Pub. L. 105-261 added subsec. (j).

1997—Subsec. (a)(1)(A). Pub. L. 105-85, §1073(a)(29)(A),
substituted ‘“‘provided” for ‘‘providing’’ in introductory
provisions.

Subsec. (e). Pub. L. 105-85, §1073(2)(29)(B), substituted
‘“‘section 8339(j)” for ‘‘section 8339(i)”” and ‘‘section
8341(b)”’ for ‘‘section 8331(b)”’.

1996—Pub. L. 104-201, §634, amended section generally,
revising and restating provisions relating to reductions
in retired pay.

TITLE 10—ARMED FORCES

Page 864

Subsec. (h)(2). Pub. L. 104201, §635(a), added par. (2).

1994—Subsec. (b). Pub. L. 103-337 amended subsec. (b)
generally. Prior to amendment, subsec. (b) read as fol-
lows: ““The retired pay of a person to whom section 1448
of this title applies who has a dependent child but does
not have an eligible spouse or former spouse, or who
has a spouse or former spouse but has elected to pro-
vide an annuity for dependent children only, shall, as
long as he has an eligible dependent child, be reduced
by an amount prescribed under regulations of the Sec-
retary of Defense.”

1990—Subsec. (h). Pub. L. 101-510 made clarifying
amendment to directory language of Pub. L. 101-189,
§1407(a)(9), see 1989 Amendment note below.

1989—Subsec. (a). Pub. L. 101-189, §1402(a), inserted
heading.

Subsec. (a)(1). Pub. L. 101-189, §1402(a), added par. (1)
and struck out former par. (1) which read as follows:
‘‘Except as provided in subsection (b), the retired pay of
a person to whom section 1448 of this title applies who
has a spouse or former spouse, or who has a spouse or
former spouse and a dependent child, and who has not
elected to provide an annuity to a person designated by
him under section 1450(a)(4) of this title, or who had
elected to provide such an annuity to such a person but
has changed his election in favor of his spouse under
section 1450(f) of this title, shall be reduced each
month—

‘“(A) by an amount equal to 2% percent of the first
$300 (as adjusted from time to time under paragraph
(4)) of the base amount plus 10 percent of the remain-
der of the base amount, if the person is providing a
standard annuity; or

‘“(B) by an amount prescribed under regulations of
the Secretary of Defense, if the person is providing a
reserve-component annuity.”’

Subsec. (a)(4)(A), (B). Pub. L. 101-189, §1402(c), sub-
stituted ‘‘amounts under paragraph (1) for ‘“‘amount
under paragraph (1)(A)”.

Subsec. (a)(5). Pub. L. 101-189, §1402(b), added par. (5).

Subsec. (g)(1), (5). Pub. L. 101-189, §1621(a)(1), sub-
stituted ‘‘Department of Veterans Affairs’ for ‘‘Veter-
ans’ Administration”.

Subsec. (h). Pub. L. 101-189, §1407(a)(9), as amended by
Pub. L. 101-510, inserted ‘‘(or any other provision of
law)”’ after ‘‘Whenever retired pay is increased under
section 140la of this title’” and substituted ‘‘such re-
tired pay is so increased’ for ‘‘such retired pay is in-
creased under section 1401a of this title”.

1987—Subsec. (i). Pub. L. 100-224 added subsec. (i).

1986—Subsec. (c¢). Pub. L. 99-348 inserted provision
that computation of a member’s retired pay for pur-
poses of this subsection be made without regard to any
reduction under section 1409(b)(2) of this title.

Subsec. (h). Pub. L. 99-661 struck out ‘‘and retainer”’
after ‘“Whenever retired”’.

1985—Pub. L. 99-145, §719(8)(B), struck out ‘‘or re-
tainer” after ‘‘retired” in section catchline.

Subsec. (a)(1). Pub. L. 99-145, §714(a)(1), (2), designated
existing first sentence of subsec. (a) as par. (1); redesig-
nated cl. (1) as (A), inserting ‘‘(as adjusted from time to
time under paragraph (4))” after ‘‘$300’ and substitut-
ing ‘‘a standard annuity” for ‘‘an annuity by virtue of
eligibility under section 1448(a)(1)(A) of this title’’; and
redesignated cl. (2) as (B), substituting ‘‘a reserve-com-
ponent annuity” for ‘“‘an annuity by virtue of eligi-
bility under section 1448(a)(1)(B)’’.

Pub. L. 99-145, §719(8)(A), substituted ‘‘retired pay’’
for ‘“‘retired or retainer pay’’.

Pub. L. 99-145, §723(b)(2)(1), inserted ‘‘or former
spouse’’ after first two references to ‘‘spouse’.

Subsec. (a)(2). Pub. L. 99-145, §714(a)(3), designated ex-
isting second sentence of subsec. (a) as par. (2), and sub-
stituted “If there is a dependent child as well as a
spouse or former spouse, the amount prescribed under
paragraph (1)’ for ‘““As long as there is an eligible
spouse and a dependent child, that amount’’.

Subsec. (a)(3). Pub. L. 99-145, § 714(a)(4), designated ex-
isting third sentence of subsec. (a) as par. (3), sub-
stituted ‘‘paragraph (1)’ for ‘‘the first sentence of this
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subsection’’, and inserted ‘‘or former spouse’’ after ‘‘eli-
gible spouse’’.

Pub. L. 99-145, §719(8)(A), substituted ‘‘retired pay”’
for ‘‘retired or retainer pay’’.

Subsec. (a)(4). Pub. L. 99-145, § 714(a)(5), added par. (4).

Subsec. (b). Pub. L. 99-145, §723(b)(2)(2), inserted ‘‘or
former spouse’ after ‘‘spouse’ in two places.

Pub. L. 99-145, §719(8)(A), substituted ‘retired pay’’
for ‘“‘retired or retainer pay’’.

Subsec. (c). Pub. L. 99-145, §719(7), (8)(A), substituted
“retired pay’’ for ‘‘retired or retainer pay’’ in three
places, and substituted ‘‘a standard annuity’ for ‘‘the
annuity by virtue of eligibility under section
1448(a)(1)(A) of this title’ in cl. (1), ‘‘a reserve-compo-
nent annuity’ for ‘‘the annuity by virtue of eligibility
under section 1448(a)(1)(B) of this title” in cl. (2), and
“this subsection” for ‘‘this section’ in third sentence.

Subsecs. (d) to (h). Pub. L. 99-145, §719(8)(A), sub-
stituted ‘‘retired pay’ for ‘‘retired or retainer pay’’
wherever appearing.

1981—Subsec. (e). Pub. L. 97-22, §11(a)(3), substituted
“Office of Personnel Management’’ for ‘‘Civil Service
Commission”.

Subsec. (g)(4). Pub. L. 97-22, §11(a)(5), substituted
“this section” for ‘‘section 14562 of this title’.

1980—Subsecs. (g), (h). Pub. L. 96-402, added subsecs.
(2) and (h).

1978—Subsec. (a). Pub. L. 95-397, §205(a), substituted
pars. (1) and (2) for ‘“by an amount equal to 2% percent
of the first $300 of the base amount plus 10 percent of
the remainder of the base amount’ after ‘‘shall be re-
duced each month.

Subsec. (c¢). Pub. L. 95-397, §205(b), substituted pars.
(1) and (2) for “‘by 10 percent plus 5 percent for each full
5 years the individual designated is younger than that
person. However, the total reduction may not exceed 40
percent. The reduction in retired or retainer pay pre-
scribed by this subsection shall continue during the
lifetime of the person designated under section
1450(a)(4) of this title or until the person receiving re-
tired or retainer pay changes his election under section
1450(f)”’, and inserted provision following par. (2) that
the total reduction under clause (1) may not exceed 40
percent, and that the reduction in retired or retainer
pay shall continue during the lifetime of the person
designated under section 1450(a)(4) of this title or until
the person changes his election under section 1450(f) of
this title.

1976—Subsec. (a). Pub. L. 94496, §1(4), (5)(A), sub-
stituted ‘‘Except as provided in subsection (b), the re-
tired or retainer pay’ for ‘“The retired or retainer
pay’”’, ‘“(a)(4)” for ‘“(a)(3)”’, and inserted provision pro-
hibiting a reduction in retired or retainer pay during
any month in which there is no eligible spouse bene-
ficiary.

Subsec. (b). Pub. L. 94496, §1(5)(B), inserted ‘‘or who
has a spouse but has elected to provide an annuity for
dependent children only,”” after ‘‘spouse,’.

Subsec. (¢). Pub. L. 94-496, §1(4), (5)(C), substituted
“(a)@)” for ‘““(a)(3)”, and inserted provision directing
that reduction in retired or retainer pay continue dur-
ing the lifetime of a beneficiary designated under sec-
tion 1450(a)(4) of this title or until such person change
his election pursuant to section 1450(f) of this title.

EFFECTIVE DATE OF 1999 AMENDMENT

Amendment by Pub. L. 106-65 effective Oct. 1, 1999,
see section 644 of Pub. L. 106-65, set out as a note under
section 1401a of this title.

EFFECTIVE DATE OF 1996 AMENDMENT

Section 635(b) of Pub. L. 104-201 provided that: ‘““The
amendment made by subsection (a) [amending this sec-
tion] shall apply with respect to retired pay payable for
months beginning on or after the date of the enactment
of this Act [Sept. 23, 1996].”

EFFECTIVE DATE OF 1994 AMENDMENT
Section 637(b) of Pub. L. 103-337 provided that:
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‘(1) Except as provided in paragraph (2), the amend-
ment made by subsection (a) [amending this section]
applies to any election for child-only coverage under a
reserve-component annuity under the Survivor Benefit
Plan, whether made before, on, or after the date of the
enactment of this Act [Oct. 5, 1994].

‘“(2) Paragraph (1) does not apply in a case of an elec-
tion referred to in that paragraph that was made before
the date of the enactment of this Act if the participant
was informed, in writing, before the date of the enact-
ment of this Act that no reduction in the participant’s
retired pay for child-only coverage would be made dur-
ing a period when there was no eligible dependent
child.”

EFFECTIVE DATE OF 1990 AMENDMENT

Section 1484(1)(4)(C) of Pub. L. 101-510 provided that
the amendment made by that section is effective Nov.
29, 1989.

EFFECTIVE DATE OF 1985 AMENDMENT

Section 714(b) of title VII of Pub. L. 99-145 provided
that: ‘“The amendments made by clause (5) of sub-
section (a) [amending this section] shall apply only
with respect to persons who first participate in the
Plan on or after the effective date of this title [see note
below].”

Amendment by title VII of Pub. L. 99-145 effective
Mar. 1, 1986, except as otherwise provided, with prohibi-
tion against accrual of benefits to any person by reason
of the enactment of such title VII for any period before
Mar. 1, 1986, see section 731 of Pub. L. 99-145, set out as
a note under section 1447 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-402 effective Dec. 1, 1980,
applicable to annuities payable for months beginning
on or after such date, and prohibiting accrual of bene-
fits for any period before Oct. 9, 1980, see section 7 of
Pub. L. 96-402, set out as a note under section 1447 of
this title.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-397 effective Oct. 1, 1978,
and applicable to annuities payable by virtue of amend-
ment for months beginning on or after such date, see
section 210 of Pub. L. 95-397, set out as a note under sec-
tion 1447 of this title.

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by Pub. L. 94-496 effective Sept. 11, 1972,
see section 3 of Pub. L. 94-496, set out as a note under
section 1447 of this title.

RECOMPUTATION OF SBP PREMIUM FOR CURRENT
PARTICIPANTS

Section 1402(d) of Pub. L. 101-189 provided that:

‘(1) RECOMPUTATION.—The Secretary concerned shall
recompute the SBP premium of persons described in
paragraph (2). Any such recomputation shall take ef-
fect on March 1, 1990.

‘“(2) PERSONS COVERED.—A person referred to in para-
graph (1) as described in this paragraph is a person who
on March 1, 1990—

‘‘(A) is entitled to retired pay;

‘“(B) is providing spouse coverage (as described in
paragraph (5) of section 1452[(a)] of title 10, United
States Code, as added by subsection (b)); and

“(C) is subject to an SBP premium in excess of 62
percent of the base amount of that person under the
Survivor Benefit Plan.

“(3) AMOUNT OF RECOMPUTED PREMIUM.—The amount
of an SBP premium recomputed under this subsection
shall be 6% percent of the base amount under the Sur-
vivor Benefit Plan of the person whose premium is re-
computed.

‘“(4) SBP PREMIUM DEFINED.—For purposes of this sub-
section, the term ‘SBP premium’ means a reduction in
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retired pay under section 1452 of title 10, United States
Code.”

§ 1453. Recovery of amounts erroneously paid

(a) RECOVERY.—In addition to any other meth-
od of recovery provided by law, the Secretary
concerned may authorize the recovery of any
amount erroneously paid to a person under this
subchapter by deduction from later payments to
that person.

(b) AUTHORITY TO WAIVE RECOVERY.—Recovery
of an amount erroneously paid to a person under
this subchapter is not required if, in the judg-
ment of the Secretary concerned—

(1) there has been no fault by the person to
whom the amount was erroneously paid; and

(2) recovery of such amount would be con-
trary to the purposes of this subchapter or
against equity and good conscience.

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86
Stat. 710; amended Pub. L. 104-201, div. A, title
VI, §634, Sept. 23, 1996, 110 Stat. 2577; Pub. L.
104-316, title I, §105(a), Oct. 19, 1996, 110 Stat.
3830.)

AMENDMENTS

1996—Pub. L. 104-201 substituted ‘‘amounts’ for ‘“‘an-
nuity’’ in section catchline and amended text gener-
ally. Prior to amendment, text read as follows: ‘“‘In ad-
dition to other methods of recovery provided by law,
the Secretary concerned may authorize the recovery,
by deduction from later payments to a person, of any
amount erroneously paid to him under this subchapter.
However, recovery is not required if, in the judgment of
the Secretary concerned and the Comptroller General,
there has been no fault by the person to whom the
amount was erroneously paid and recovery would be
contrary to the purposes of this subchapter or against
equity and good conscience.”

Subsec. (b). Pub. L. 104-316 struck out ‘‘and the Comp-
troller General” after ‘‘judgment of the Secretary con-
cerned”’ in introductory provisions.

§ 1454. Correction of administrative errors

(a) AUTHORITY.—The Secretary concerned
may, under regulations prescribed under section
1455 of this title, correct or revoke any election
under this subchapter when the Secretary con-
siders it necessary to correct an administrative
error.

(b) FINALITY.—Except when procured by fraud,
a correction or revocation under this section is
final and conclusive on all officers of the United
States.

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86
Stat. 711; amended Pub. L. 101-189, div. A, title
X1V, §1407(a)(10)(A), Nov. 29, 1989, 103 Stat. 1589;
Pub. L. 104-201, div. A, title VI, §634, Sept. 23,
1996, 110 Stat. 2577.)

AMENDMENTS

1996—Pub. L. 104-201 amended section generally. Prior
to amendment, section read as follows: ‘“The Secretary
concerned may, under regulations prescribed under sec-
tion 1455 of this title, correct or revoke any election
under this subchapter when he considers it necessary to
correct an administrative error. Except when procured
by fraud, a correction or revocation under this section
is final and conclusive on all officers of the United
States.”

1989—Pub. L. 101-189 substituted ‘‘errors’ for ‘‘defi-
ciencies’ in section catchline.
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§ 1455. Regulations

(a) IN GENERAL.—The President shall prescribe
regulations to carry out this subchapter. Those
regulations shall, so far as practicable, be uni-
form for the uniformed services.

(b) NOTICE OF ELECTIONS.—Regulations pre-
scribed under this section shall provide that be-
fore the date on which a member becomes enti-
tled to retired pay—

(1) if the member is married, the member
and the member’s spouse shall be informed of
the elections available under section 1448(a) of
this title and the effects of such elections; and

(2) if the notification referred to in section
1448(a)(3)(E) of this title is required, any
former spouse of the member shall be informed
of the elections available and the effects of
such elections.

(c) PROCEDURE FOR DEPOSITING CERTAIN RE-
CEIPTS.—Regulations prescribed under this sec-
tion shall establish procedures for depositing
the amounts referred to in sections 1448(g),
1450(k)(2), and 1452(d) of this title.

(d) PAYMENTS TO GUARDIANS AND FIDU-
CIARIES.—

(1) IN GENERAL.—Regulations prescribed
under this section shall provide procedures for
the payment of an annuity under this sub-
chapter in the case of—

(A) a person for whom a guardian or other
fiduciary has been appointed; and
(B) a minor, mentally incompetent, or

otherwise legally disabled person for whom a

guardian or other fiduciary has not been ap-

pointed.

(2) AUTHORIZED PROCEDURES.—The regula-
tions under paragraph (1) may include provi-
sions for the following:

(A) In the case of an annuitant referred to
in paragraph (1)(A), payment of the annuity
to the appointed guardian or other fiduciary.

(B) In the case of an annuitant referred to
in paragraph (1)(B), payment of the annuity
to any person who, in the judgment of the
Secretary concerned, is responsible for the
care of the annuitant.

(C) Subject to subparagraphs (D) and (E), a
requirement for the payee of an annuity to
spend or invest the amounts paid on behalf
of the annuitant solely for benefit of the an-
nuitant.

(D) Authority for the Secretary concerned
to permit the payee to withhold from the an-
nuity payment such amount, not in excess of
4 percent of the annuity, as the Secretary
concerned considers a reasonable fee for the
fiduciary services of the payee when a court
appointment order provides for payment of
such a fee to the payee for such services or
the Secretary concerned determines that
payment of a fee to such payee is necessary
in order to obtain the fiduciary services of
the payee.

(E) Authority for the Secretary concerned
to require the payee to provide a surety bond
in an amount sufficient to protect the inter-
ests of the annuitant and to pay for such
bond out of the annuity.

(F) A requirement for the payee of an an-
nuity to maintain and, upon request, to pro-
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vide to the Secretary concerned an account-
ing of expenditures and investments of
amounts paid to the payee.

(G) In the case of an annuitant referred to
in paragraph (1)(B)—

(i) procedures for determining incom-
petency and for selecting a payee to rep-
resent the annuitant for the purposes of
this section, including provisions for noti-
fying the annuitant of the actions being
taken to make such a determination and
to select a representative payee, an oppor-
tunity for the annuitant to review the evi-
dence being considered, and an oppor-
tunity for the annuitant to submit addi-
tional evidence before the determination is
made; and

(ii) standards for determining incom-
petency, including standards for determin-
ing the sufficiency of medical evidence and
other evidence.

(H) Provisions for any other matter that
the President considers appropriate in con-
nection with the payment of an annuity in
the case of a person referred to in paragraph
(D).

(3) LEGAL EFFECT OF PAYMENT TO GUARDIAN
OR FIDUCIARY.—An annuity paid to a person on
behalf of an annuitant in accordance with the
regulations prescribed pursuant to paragraph
(1) discharges the obligation of the United
States for payment to the annuitant of the
amount of the annuity so paid.

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86
Stat. 711; amended Pub. L. 99-145, title VII, §724,
Nov. 8, 1985, 99 Stat. 678; Pub. L. 102-190, div. A,
title VI, §654(a), Dec. 5, 1991, 105 Stat. 1389; Pub.
L. 104201, div. A, title VI, §634, Sept. 23, 1996, 110
Stat. 25717.)

AMENDMENTS

1996—Pub. L. 104-201 amended section generally, re-
vising and restating provisions relating to regulations
to carry out this subchapter.

1991—Subsecs. (a) to (d). Pub. L. 102-190 designated
existing provisions as subsec. (a) and added subsecs. (b)
to (d).

1985—Pars. (1), (2). Pub. L. 99-145 amended pars. (1)
and (2) generally. Prior to amendment, pars. (1) and (2)
read as follows:

‘(1) provide that, when the notification referred to in
section 1448(a) of this title is required, the member and
his spouse shall, before the date the member becomes
entitled to retired or retainer pay, be informed of the
elections available and the effects of such elections;
and

“(2) establish procedures for depositing the amounts
referred to in section 1452(d) of this title.”

EFFECTIVE DATE OF 1985 AMENDMENT

Amendment by title VII of Pub. L. 99-145 effective
Mar. 1, 1986, with prohibition against accrual of bene-
fits to any person by reason of the enactment of such
title VII for any period before Mar. 1, 1986, see section

731 of Pub. L. 99-145, set out as a note under section 1447
of this title.

[SUBCHAPTER III—REPEALED]

[§§ 1456 to 1460b. Repealed. Pub. L. 108-375, div.
A, title VI, §644(b)(2), Oct. 28, 2004, 118 Stat.
1961]

Section 1456, added Pub. L. 101-189, div. A, title XIV,
§1404(a)(1), Nov. 29, 1989, 103 Stat. 15680, related to sup-
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plemental spouse coverage: establishment of plan; defi-
nitions.

Section 1457, added Pub. L. 101-189, div. A, title XIV,
§1404(a)(1), Nov. 29, 1989, 103 Stat. 15680; amended Pub. L.
102-190, div. A, title VI, §653(b)(1), Dec. 5, 1991, 105 Stat.
1388; Pub. L. 103-337, div. A, title X, §1070(e)(5), Oct. 5,
1994, 108 Stat. 2859; Pub. L. 108-375, div. A, title VI,
§644(b)(1), Oct. 28, 2004, 118 Stat. 1960, related to supple-
mental spouse coverage: payment of annuity; amount.

Section 1458, added Pub. L. 101-189, div. A, title XIV,
§1404(a)(1), Nov. 29, 1989, 103 Stat. 1581; amended Pub. L.
102-190, div. A, title VI, §653(c)(1), Dec. 5, 1991, 105 Stat.
1388; Pub. L. 108-136, div. A, title VI, §645(b)(2), Nov. 24,
2003, 117 Stat. 1519; Pub. L. 108-375, div. A, title X,
§1084(d)(10), Oct. 28, 2004, 118 Stat. 2061, related to sup-
plemental spouse coverage: eligible participants; elec-
tions of coverage.

Section 1459, added Pub. L. 101-189, div. A, title XIV,
§1404(a)(1), Nov. 29, 1989, 103 Stat. 1584, related to
former spouse coverage: special rules.

Section 1460, added Pub. L. 101-189, div. A, title XIV,
§1404(a)(1), Nov. 29, 1989, 103 Stat. 1584; amended Pub. L.
102-190, div. A, title VI, §653(b)(2), Dec. 5, 1991, 105 Stat.
1388; Pub. L. 110-181, div. A, title IX, §906(c)(2), Jan. 28,
2008, 122 Stat. 277, related to supplemental spouse cov-
erage: reductions in retired pay.

Section 1460a, added Pub. L. 101-189, div. A, title XIV,
§1404(a)(1), Nov. 29, 1989, 103 Stat. 1585; amended Pub. L.
101-510, div. A, title XIV, §1484(k)(5), Nov. 5, 1990, 104
Stat. 1719, related to incorporation of certain adminis-
trative provisions.

Section 1460b, added Pub. L. 101-189, div. A, title XIV,
§1404(a)(1), Nov. 29, 1989, 103 Stat. 1585, related to regu-
lations.

EFFECTIVE DATE OF REPEAL

Pub. L. 108-375, div. A, title VI, §644(b)(2), Oct. 28,
2004, 118 Stat. 1961, provided that the repeal of this sub-
chapter by section 644(b)(2) is effective Apr. 1, 2008.

CHAPTER 74—DEPARTMENT OF DEFENSE
MILITARY RETIREMENT FUND

Sec.

1461. Establishment and purpose of Fund; defini-
tion.

1462. Assets of Fund.

1463. Payments from the Fund.

[1464. Repealed.]

1465. Determination of contributions to the Fund.

1466. Payments into the Fund.

1467. Investment of assets of Fund.

AMENDMENTS

2008—Pub. L. 110-181, div. A, title IX, §906(b)(1)(B),
Jan. 28, 2008, 122 Stat. 277, struck out item 1464 ‘‘Board
of Actuaries”.

§ 1461. Establishment and purpose of Fund; defi-
nition
(a) There is established on the books of the
Treasury a fund to be known as the Department
of Defense Military Retirement Fund (herein-
after in this chapter referred to as the ‘“Fund”’),
which shall be administered by the Secretary of
the Treasury. The Fund shall be used for the ac-
cumulation of funds in order to finance on an
actuarially sound basis liabilities of the Depart-
ment of Defense under military retirement and
survivor benefit programs.
(b) In this chapter, the term ‘‘military retire-
ment and survivor benefit programs’ means—
(1) the provisions of this title creating enti-
tlement to, or determining the amount of, re-
tired or retainer pay;
(2) the programs under the jurisdiction of
the Department of Defense providing annuities



		Superintendent of Documents
	2019-10-17T15:00:08-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




